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Court of Appeals of the District of Columbia 


No. 5819. 

! 

j 

Potomac Electric Power Company, a Corporation, 

Appellant, 


vs. 

Mason M. Patrick et al. 


a Supreme Court of the District of Columbia. 

i 

In Equity. j 

No. 53475. 

j 

I 

i 

i 

Potomac Electric Power Company, a Corporation, 

Plaintiff, I 

VS. ! 

| 

Public Utilities Commission of the District of Columbia, 
and Mason M. Patrick, Harleigh H. Hartman, and John 
C. Gotwals, Constituting the said Public Utilities Com¬ 
mission of the District of Columbia, Defendants^ 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had in the abovie-entitled 
cause, to wit: 

I 
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POTOMAC ELECTRIC POWER COMPANY VS. 


1 BUI of Complaint. 

Filed September 26, 1931. 

In the Supreme Court of the District of Columbia. 

Equity. No. 53475. 

Potomac Electric Power Company, a Corporation, 

Plaintiff, 


vs. 

The Public Utilities Commission of the District of Co¬ 
lumbia, and Mason M. Patrick, Harleigh H. Hartman, 
and John C. Gotwals, Constituting the said Public Utili¬ 
ties Commission of the District of Columbia, Defendants. 

To the Supreme Court of the District of Columbia. 

The plaintiff respectfully states as follows : 

1. That the plaintiff, Potomac Electric Power Company, 
is a corporation organized and existing under the laws of 
the United States relating to the District of Columbia, and 
since the 28th day of April, 1896 has been engaged in the 
business of generating and selling electric current and 
energy for power and illuminating purposes to the public 
authorities and to individuals within and without the Dis- 
trict of Columbia, and is the owmer of valuable franchises 
and other property, and is a public utility within the terms 
of the Act of Congress, hereinafter mentioned, creating the 
Public Utilities Commission of the District of Columbia. 

2. That the defendant the Public Utilities Commission 
of the District of Columbia is an administrative agency 

or body created by the Eighth Section of an Act of 
2 Congress approved March 4, 1913, entitled “An Act 
Making Appropriations to Provide for the Expenses 
and for the Government of the District of'Columbia for the 
Fiscal Year ending June 30,1914, and for other purposes,’’ 
and as further amended, particularly the Act of Congress 
approved December 15, 1926. The plaintiff herein is ad¬ 
vised that the persons constituting said Public Utilities 
Commission have heretofore claimed, but do not now claim, 
that as such Public Utilities Commission they constitute 
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and are a body corporate, but the plaintiff is advised and 
believes that it is entitled to make the said Coinmission, 
as an administrative body, a party hereto. 

The defendants Mason M. Patrick, Harleigh H.j Hartman 
and John C. Gotwals, are for the time being, and Constitute 
and exercise the functions of said Public Utilities Commis¬ 
sion, and are sued as such. 

3. That on the 20th day of December, 1924, the Isaid Pub¬ 
lic Utilities Commission reached an agreement! with the 
plaintiff settling all matters in controversy in certain suits 
then pending in this Honorable Court, brought by I the plain¬ 
tiff against said Public Utilities Commission, beipg Equity 
Nos. 35,336 and 35,341, which involved inter alia the validity 
of Order No. 223 of said Commission, passed July 13, 1917, 
reducing the rates of the plaintiff previously established or 
authorized bv Congress, the enforcement of which Order 
had been suspended pendente lite upon conditionithat bond 
be executed to refund to all rate payers the difference be¬ 
tween the previously established or congressional rates and 
those rates prescribed by said Order in the event it should 
be sustained, and incidentally involved the right of the 
Company to retain the fund which it had bnpounded 
pendente lite to meet the liability arising under jsaid bond 
in the event the Order reducing said rates should be sus¬ 
tained, which impounded fund at that time held, controlled 
and accrued by the plaintiff exceeded $6,300,000 l 00. Such 
settlement among other things brought the valuation 
of the plaintiff’s property down to January 1, 1925 
and established the method of taking carle of addi¬ 
tions and betterments and certain rates of depreciation; 
obligated the plaintiff to refund, under supervision of the 
Commission, to the rate payers fifty per cent, of! said fund 
so impounded, and established as a part of a general plan 
a sliding scale as a basis upon which rates should be made 
in the future. Said Agreement was submitted to this Court 
in said causes and maturely considered and by this Court 
found to be fair and reasonable, and was thereby approved 
and ordered to be put into effect and executed, all as evi¬ 
denced by one certain Decree consented to by ^aid Public 
Utilities Commission and the plaintiff herein andjentered bv 
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this Court on the 31st day of December, 1924, 
which is hereto attached, marked “Exhibit A” 
to be taken and made a part hereof. 


a copy of 
and asked 


i 
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That under the provisions of said Agreement and Con¬ 
sent Decree a value greatly in excess of that determined 
under said Order No. 223 was established, and rates for 
the future, different both from the old rates and those 
prescribed by said Order, were also fixed, with a proviso: 

“If the rates hereafter yield more than a 7V*>% return on 
$32,500,000, plus actual cost of future additions unde¬ 
preciated but weighted during a period of any one year, 
one-half of said excess shall be used in a reduction of 
rates to be charged the public for electric service there¬ 
after, thereby providing a sliding scale of rates under pro¬ 
visions of paragraph 18 of the Act creating the Public Util¬ 
ities Commission, advantageous to the public and Company 
alike, that is to say, by way of example, if the return for 
any one year should amount to $100,000 over and above 
7%% on the base ascertained as aforesaid then the rates 
for the succeeding year to be charged the public shall be 
automaticallv reduced bv the filing of new rate schedules 
to absorb $50,000 of such excess during such year. 

“If the average return for any consecutive 5 year period 
falls below 7M>% on the base ascertained as aforesaid, or 
if the average return for any consecutive 3 year period 
falls below 7% on the base ascertained as aforesaid, or 
if the average return for any consecutive 12 months period 
falls below 6 1 /L>% on the base ascertained as aforesaid, the 
Commission shall promptly increase rates so as to 
4 yield 7 Y> c /c on the base ascertained as aforesaid.” 

That under the provisions of said Decree the plaintiff 
on January 2, 1925 filed with said Commission new sched¬ 
ules and rates to be charged the public for electric service 
furnished within the District of Columbia, in accordance 
with schedules attached to said Decree, which rates were to 
be the lawful rates for electric service within the District 
of Columbia to be charged by the plaintiff until modified 
or set aside by future orders of the Commission, pursuant 
to law and in accordance with said Agreement. That since 
the entry of said Decree, pursuant thereto and in accord¬ 
ance therewith, other or revised schedules of rates each 
year have been filed with and approved by said Commis¬ 
sion, resulting in a substantial reduction of rates for all 
classes of service and in an aggregate decrease of 58% in 
the residential or maximum rate for the District of Co- 
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lumbia to tlie low level of 4.2^ per kilowatt hodr—being 
the lowest maximum rate in the United States in all cities 
having a population of 150,000 or over. 

That the said Agreement and Consent Decree also pro¬ 
vided that the fifty per cent, of the impounded fund afore¬ 
said should be divided pro rata among, and paid to, the 
various rate payers within the District of Columbia who 
contributed thereto, in the proportion to the amoants paid 
by them, whereby the Company paid to said consumers 
the sum of approximately $2,635,000.00, and constituting 
a valuable consideration or benefit to said rate payers, and 
a detriment and loss to the plaintiff. j 

4. That the plaintiff avers and alleges it was and is the 
legal dutv of the said Public Utilities Commission to con- 
form to, abide by, and give effect to, said Consent Decree 
of this Court of December 31, 1924, but the said! Commis¬ 
sion now neglects and refuses so to do. That not- 
5 withstanding its dutv as aforesaid on the! 20th dav 
of December, 1930, for the first time since!the entry 
of said Decree the said Commission departed frbm its es¬ 
tablished practice and issued the following notice: 

i 

4 4 Notice is hereby given that the Public Utilities Commis¬ 
sion of the District of Columbia will hold a formal public 
hearing in Room 104, District Building, on Tuesday, Decem¬ 
ber 30,1930, at 9:30 o’clock, a. m. j 

“The purpose of this hearing is to consider tlie reason¬ 
ableness, justice and equity of all rates and charges of the 
Potomac Electric Power Company for service within the 
District of Columbia; the consent decree entered by the Su¬ 
preme Court of the District of Columbia in Equity, Nos. 
35,336 and 35,341; the rates and charges for such service in 
the future; and the rate of return under existing and pro¬ 
posed rates.” j 

Plaintiff attended said hearing of December 30,j 1930, and 
at the beginning of said hearing moved to dismiss the pro¬ 
ceedings, for that: 

“First. Such proceedings, if at all maintainable, have 
been prematurely filed. 

4 4 Second. Inasmuch as there is no existing complaint con¬ 
cerning the reasonableness, justice and equity of any of the 

rates and charges of the Potomac Electric Power Company, 

i 

i 

i 

i 
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there is nothing to which the company is called upon to 
answer. 

“ Third. The Consent Decree entered by the Supreme 
Court of the District of Columbia speaks for itself, and is 
binding on the Commission and the Company, and if there 
is anything else in connection therewith that requires con¬ 
sideration, we are not notified in respect thereto. 

“ Fourth. If the rates and charges for such service in the 
future means the rates and charges to be fixed under the pro¬ 
visions of said Decree, then they can only be determined 
after the close of the year 1930, when the full operations of 
the Company are known, unless the last two months thereof 
are estimated in accordance with the previous practice. 

‘‘Fifth. Said notice is insufficient, irregular, and fails to 
comply with existing law. ’ ’ 

which motion was denied, and to which exception was taken. 

That pursuant to said notice the said Public Utilities 
Commission on the 31st dav of December, 1930 issued its 
certain Order No. 892, approving the rates effective 
6 January 1, 1931 to be thereafter charged the public 
for electric service furnished, which rates should 
continue to be the lawful rates for electric service to be 
charged by the plaintiff until modified pursuant to the pro¬ 
visions of said Decree, said rates being those specified in the 
schedule theretofore filed by the plaintiff in accordance with 
the terms of said Agreement and Consent Decree. A copy 
of said Order is hereto attached, marked “Exhibit B” and 
asked to be taken and made a part hereof. 

5. That on the 12th day of May, 1931 the Public Utilities 
Commission issued the following notice: 

“Notice is hereby given that the Public Utilities Com¬ 
mission will hold a formal public hearing in Room 102, Dis¬ 
trict Building, on Monday, May 25, 1931, at 10:00 o’clock 
a. m., to consider the results of operations under the sliding 
scale arrangement by which rates of the Potomac Electric 
Power Company have been fixed since January 1,1925; and 
the desirabilitv and effect of modifications of the terms of 
said sliding scale.” 

That pursuant to said notice the plaintiff on the 25th day 
of May, 1931 filed its Answer thereto, a copy of which is 
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hereto attached marked “ Exhibit C” and asked to be made 
a part hereof. 

6. That the plaintiff attended said hearing of May 25, 
1931, although there was no authority conferred on said 
Commission to legally order any change or modification in 
the said sliding scale arrangement by which the rates of the 
plaintiff have been fixed since January 1, 1925, %nd at the 
beginning of said hearing moved the said Commission to 
dismiss the said proceedings, for that: j 


‘ ‘ 1. Said Agreement and Decree dated December 31,1924 
affords the only basis for the regulation or fixing of rates 
of the Power Company. 

“2. There is nothing before the Commission that would 
justify the present inquiry and hearing and no valid order 
could be entered pursuant thereto. 

7 “3. The proceedings herein amount to an attempt 

to impeach or challenge, by an indirect proceeding, 
a Decree of the Supreme Court of the District of jColumbia. 

“4. Said Decree cannot be attacked collaterally. 

“5. Said Decree is binding until reversed byf superior 
tribunal and it cannot be affected, nor the rights of per¬ 
sons dependent upon it be impaired, by any collateral pro¬ 
ceeding. 

“6. Said Decree under an Act of Congress Entitled an 
Act to Alter the Personnel of the District of Columbia, ap¬ 
proved December 15, 1926, is expressly recogiiized, per¬ 
petuated and continued. 

“7. The proceedings herein amount to an attempt to in¬ 
flict a sheer wrong under the guise of regulation. 

“8. Said proceedings amount to an attempt to take away 
rights vested under the terms of said Agreement and 
Decree. ! 


“9. The said Public Utilities Commission has no power, 
right or authority to divest rights of the respondent vested 
under the terms of said Agreement and Decree. 

“10. Said notice is indefinite, uncertain and! vague, in 
that it fails to state anything within the proper jurisdic¬ 
tion of the Commission and any order made pursuant 


thereto would be invalid. 

“11. Any investigation of rates of respondent effective 
January 1," 1931, if otherwise proper, would be premature, 
in that sufficient time has not elapsed to demonstrate the 
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actual effect of the new- rates under present economic con¬ 
ditions, and with the greatly increased rate base this year 
as compared with previous years.” 

That said Commission overruled said Motion to Dismiss, 
to which an exception was taken, and proceeded with said 
hearing. 

7. That without waiver of any of said objections last 
mentioned the plaintiff introduced testimony at said hear¬ 
ing of May 25, 1931 which established the following facts, 
substantially, without contradiction or any effort being 
made to contradict: 

That in accordance with said Agreement and Decree the 
plaintiff has been enabled not only to make annual and 
material decreases in the rates charged its consumers from 
a maximum rate of 10 cents to a maximum rate of 4.2 cents 
per kilov r att hour, the lowest maximum rate in the United 
States in cities of 150,000 population or over, but 
8 has been enabled as w r ell to expand its plant and 
facilities and install the most modern and efficient 
apparatus. Pursuant to said Agreement and Decree, and 
following the established practice each and every year 
thereafter, representatives of the plaintiff and the Com¬ 
mission had a series of conferences during the latter part 
of 1930, and as a result thereof the Commission in a writ¬ 
ten memorandum dated November 20, 1930 determined the 
amount of return to the plaintiff for the year 1930 ap¬ 
plicable to the reduction of rates for the year 1931 under 
said Agreement and Decree to be $830,000, and later rep¬ 
resentatives of the plaintiff submitted to the said Com¬ 
mission proposed schedules showing the reduction of rates 
for said year 1931 to absorb said amount of $830,000. That 
subsequent thereto said Order No. 892 was passed by said 
Commission approving said rates effective January 1,1931. 

8. That pursuant to said last mentioned notice and hear¬ 
ing of May 25, 1931 and against the objections of the plain¬ 
tiff, the said Public Utilities Commission on the 8th day 
of June, 1931 passed its certain Order No. 919 purporting 
to change or modify the said Consent Decree of this Court 
passed December 31, 1924, and substituting in lieu thereof 
a new arrangement, without the consent and against the 
objections of the plaintiff, whereby rates hereafter will be 
attempted to be fixed in accordance therewith, and provid¬ 
ing particularly: 
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“(4) If the rates hereafter yield more than 7% in any 
twelve month period, on the rate base for that period, de¬ 
termined as aforesaid, the excess over and above! the said 
7% shall be used in a reduction of rates to be charged the 
public for electric service thereafter as follows: | 

“If the said excess shall be not more than 1% of the 
rate base, rates for the following twelve months, based 
upon the business done during the twelve months! in which 
such excess occurred, shall be adjusted so! that the 
9 gross receipts of the company shall be reduced by 
one-half (%) of such excess; if the said excess shall 
be more than one per cent (1%) and not more than two per 
cent (2%) of the rate base determined, as aforesaid, then, 
in like manner three-fourths (%) of the said excess shall 
be used for the reduction of rates; if the said excess shall 
be greater than two per cent (2%) of the rate base, five- 
sixths (5/6) of the excess shall be used in like manner for 
the reduction of rates. 

“(5) If the average return for any consecutivb five (5) 
year period falls below 6%%, or if the average ijeturn for 
any consecutive three (3) year period falls below 6%%, or 
if the average return for any consecutive twjelve (12) 
months period falls below 614%, on the rate ba^e for the 
same period, the Commission shall promptly increase rates, 
in a manner similar to that prescribed above for a reduc¬ 
tion of rates, so as to yield as nearly as may be! 7% upon 
the rate base for the twelve (12) month period immediately 
preceding the date of the order affecting such qhanges in 
rates.” I 

A copy of said order is hereto attached, marked! “Exhibit 
D” and asked to be taken and made a part hereof. 

9. That the plaintiff avers and alleges the saicf notice of 
May 12, 1931 is indefinite, uncertain and vague, and any in¬ 
vestigation at that time of the rates effective January 1, 
1931, if otherwise proper, was premature. That! the plain¬ 
tiff is informed and believes, and therefore ave^s, and al¬ 
leges, that said Order No. 919 herein complained of was 
made without any warrant or authority of law whatsoever, 
and also because being made in an irregular and illegal 
manner, not properly passed or signed by any 6 f the per¬ 
sons constituting said Public Utilities Commissioh, is there¬ 
fore null and void. 


i 


i 
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Furthermore, said Order No. 919 is null and void for 
other reasons, that is to say: it was adopted without any 
complaint or inquiry as to any of the existing rates charged 
by the plaintiff to the public or any individual; without any 
finding of facts in said Order that said existing rates were 
unreasonable, unfair or unjustly discriminatory; without 
any finding of facts in said Order as to the amount of the 
rate base, earnings and operating expenses; because 

10 said Order was and is not based upon legal and suf¬ 
ficient evidence introduced before said Commission; 

because the rates of return of themselves sought to be im¬ 
posed by said Order 919 are unjust, unfair and unreason¬ 
able, and less than those usuallv allowed in connection with 
a determination of value or applied to a rate base when 
properly found, and less than those required to avoid con¬ 
fiscation of plaintiff’s property. 

10. That the plaintiff avers it was and became the legal 
dutv of said Commission to construe the said Decree of this 
Court of December 31, 1924 so as not to violate the pro¬ 
visions thereof, nor impair the rights of the plaintiff fixed 
thereby, but if it should be held otherwise, the ordinary and 
only jurisdiction of the said Public Utilities Commission 
to fix rates to be charged the public for electric service 
furnished by the plaintiff, or any rate of return in connec¬ 
tion therewith, is based entirely upon the provisions of the 
Act of Congress approved March 4, 1913, and acts supple¬ 
mental thereto, which require the said Public Utilities Com¬ 
mission as a condition precedent to any valid order for the 
fixing of rates to make a finding of facts showing that the 
rates charged the public are unreasonable, unfair and dis- 
criminatorv, which said Commission failed or omitted to 
do in the entrv of said Order No. 919 hereinbefore com- 
plained of. That the validity of any such order must fur¬ 
ther rest upon certain other needed and prerequisite find¬ 
ings, which said mentioned Order also lacks, that is to say: 

(a) The rate base—that is the amount upon which a re¬ 
turn should be earned. 

(b) The amount of gross earnings of the plaintiff from 
its operations under existing rates. 

(c) The amount of operating expenses, depreciation and 
charges while so operating. 

11 (d) What rate of return should be deemed fair. 

11. That the plaintiff avers and alleges the said 
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Public Utilities Commission in its said Order Noj 919 has 
misconstrued, misapplied and violated the purpose and in¬ 
tent of the Act of Congress approved March 4, 1913, and 
acts supplemental thereto, and has arbitrarily attempted to 
set up some new theory of regulation not recognized by the 
law of the land and to set up some unlawful arrangement 
whereby there will be applied a new test for the determina¬ 
tion of rates to be charged by the plaintiff to the public for 
electric service furnished, not based upon their reasonable¬ 
ness or fairness, but measured in part if not wholly by the 
volume of plaintiff’s business and what profit it njiay make 
or obtain through efficient management thereof. That the 
said Commission by its said Order further purports to pre¬ 
scribe confiscatory rates of return, previous to, independ¬ 
ent of, and unrelated to any proceedings properly before it, 
and without any complaint or inquiry as to the r^tes to be 
charged the public or any individual, and without the first 
ascertainment of a rate base upon which any purported 
rates of return could be applied other than the rate base 
as ascertained and agreed upon under said Agreement, 
which Agreement by said Order it was attempting to repudi¬ 
ate and amend without the consent of the plaintiff; that is 
to say, by attempting to hold the Agreement as Conclusive 
on the plaintiff as to the rate base, but not binding on the 
Commission as to the rate of return to be received by the 
plaintiff on that base, both of which are integral and in¬ 
separable parts of the* Agreement confirmed by |said Con¬ 
sent Decree. That furthermore the evident desigp and pur¬ 
pose of the said Public Utilities Commission 'was! and is to 
determine rates of return without consideration or 
12 ascertainment by the Commission of the present value 
or rate base, in the manner required by law^ or of the 
reasonableness of the rates of the plaintiff charged the 
public, and in the absence of any complaint or inquiry as 
to the existing charges to the public for electric service fur¬ 
nished. This is further borne out by the record which shows 
the exclusion by the Commission, over objection, of certain 
evidence offered by plaintiff’s Commercial Manager and 
other witnesses at the hearing of May 25, 1931,! who were 
produced to show the comparison of average eleptric serv¬ 
ice bills for residential consumers in certain pities, and 
which would have shown the maximum rate in Washington 
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to be the lowest in all cities having a population of 150,000 
or over. The ruling of the Commission in excluding such 
evidence was: 

“This Commission has raised no question as to the fair¬ 
ness or reasonableness of the rates of the Company. Noth¬ 
ing of that kind has appeared in evidence. No question of 
that sort has been brought before us.” 

12. That Paragraph 64 of Section 8 of the Act of Congress 
approved March 4,1913, among other things provides: 

“That any public utility and any person or corporation 
interest (ed) being dissatisfied with any order or decision 
of the commission fixing any valuation, rate or rates, tolls, 
charges, schedules, joint rate or rates, or regulation, re¬ 
quirement, act, service or other thing complained of may 
commence a proceeding in equity in the Supreme Court of 
the District of Columbia against the commission, as defend¬ 
ants, to vacate, set aside, or modify any such decision or 
order on the ground that the valuation, rate or rates, tolls, 
charges, schedules, joint rate or rates, or regulation, re¬ 
quirement, act, service, or other thing complained of fixed 
in such order is unlawful, inadequate, or unreasonable.” 

This plaintiff is dissatisfied with said Order No. 919 of 
the said Commission, passed on the 8tli day of June, 1931, 
on the ground, among others, that said findings and conclu¬ 
sions are unlawful, inadequate and unreasonable, and that 
the effect thereof is to deprive the plaintiff of its property 
and rights without just compensation or due process of law, 
guaranteed to it by the Constitution of the United 
13 States, and should be set aside, vacated or annulled. 
The said grounds, among others, being particularly: 

(a) Because each and all of said findings of the Commis¬ 
sion are without warrant of law. 

(b) Because there was nothing before the Commission 
to have justified the inquiry and hearing complained of, and 
no valid order could be entered pursuant thereto. 

(c) Because said Agreement and Decree dated Decem¬ 
ber 31, 1924, affords the only basis for the regulation or 
fixing of rates of the plaintiff. 

(d) Because said Order No. 919 of the Commission, com¬ 
plained of herein, amounts to an attempt to, or purports 
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to, impeach or challenge, by an indirect proceeding, the 
Decree of the Supreme Court of the District of Columbia 
of December 31, 1924. 

(e) Because said Order No. 919 of the said Coipmission 
is an attack collaterally upon the aforesaid Decreet 

(f) Because said Order No. 919 violates the provision of 
Act of Congress entitled, “An Act to Alter the Personnel 
of said Commission”, approved December 15, 1926. 

(g) Because said Order No. 919 inflicts sheer wrong upon 
the plaintiff under the guise of regulation. 

(h) Because said Order No. 919, if enforced, ivill take 
away rights of the plaintiff vested under the termjs of said 
Decree of December 31, 1924. 

(i) Because said notice of May 12, 1931, calling, 1 the said 
hearing was indefinite, uncertain and vague, in that it failed 
to state anything within the proper jurisdiction of the Com¬ 
mission, and any order made pursuant thereto is invalid. 

(j) Because any investigation of rates effective Janu¬ 
ary 1, 1931, if otherwise proper, was premature!, in that 

sufficient time had not elapsed to demonstrate the 
14 actual effect of new rates under present jeconomic 
conditions, and with the greater increased rate base 
now as compared to previous years. 

(k) Because the findings of the said Commission, predi¬ 
cated upon said alleged illegal hearing, are contrary to the 
evidence, the weight of the evidence, the facts and the law. 

(l) Because the said Commission in its said Order No. 

919, has misconstrued, misapplied, and violated, j the pur¬ 
pose and intent of the Act of Congress of March 4, 1913, 
and attempts to prescribe confiscatory rates of return previ¬ 
ous to, independent of, and unrelated to any proceedings 
properly before it, and without any complaint as to any of 
the rates charged by the plaintiff to the public fpr electric 
service furnished, or as to any particular charge to any 
individual therefor, and without any specific finding that 
any of said existing rates are unreasonable, unfair, or dis¬ 
criminatory, as well as without the ascertainment of any 
rate base upon which any of the purported rates of return 
could be applied. j 

(m) Because said Order No. 919 of said Commission 
herein complained of, on its face is irregular, defective, un¬ 
constitutional and void. 

i 

i 

i 
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(n) Because it was not the intention of Congress that 
said Commission, in the exercise of its ordinary jurisdic¬ 
tion, should reduce rates of the plaintiff for electric serv¬ 
ice furnished, except in the manner pointed out in para¬ 
graphs 38 to 46 inclusive in the Act of Congress approved 
March 4, 1913. 

(o) Because the evident design and purpose of said Com¬ 
mission in its said Order 919 was to make some arbitrary 
attempt to set up some new theory of regulation not recog¬ 
nized by the law of the land, or to set up some unlawful 
arrangement whereby there will be applied a new test for 
the determination of rates to be charged by the plaintiff 
to the public for electric service furnished, not based upon 

their reasonableness or fairness, but measured by 
15 the volume of plaintiff’s business and what profit it 
may make or obtain through efficient management 
thereof. 

(p) Because the Commission erred in excluding evidence 
showing comparison of electric rates charged by the plain¬ 
tiff to the public, with the rates of other electric companies 
doing a similar business elsewhere. 

(q) Because the reasonableness of the rates of return, 
which said Order No. 919 purports to fix, was not made 
dependent upon the reasonableness of the rates of the plain¬ 
tiff charged the public for electric service rendered, but in 
spite of the ruling of said Commission at the hearing last 
mentioned that no question was raised as to the fairness 
or reasonableness of the rates of the plaintiff. 

(r) Because the Commission is without jurisdiction to 
establish or enforce a sliding scale arrangement except 
with the consent of the utility affected, or under the guise 
of regulation to change one agreed to by substituting there¬ 
for one not agreed to by said utility. 

13. That on the 24th day of September, 1931, plaintiff 
gave notice to said Commission in writing of its dissatis¬ 
faction, as follows: 

“Notice of Dissatisfaction. 

“The Potomac Electric Power Company now gives notice 
of its dissatisfaction with Order No. 919 of the Public Utili¬ 
ties Commission of the District of Columbia, passed June 
8,1931, in the matter of the result of operations under the 
sliding scale arrangement, by which rates of the Potomac 
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Electric Power Company have been fixed since Jdnuarv 1, 
1925, and of its appeal therefrom to the Supreme Court of 
the District of Columbia, which Order is irregulaf and de¬ 
fective on its face and is contrary to law and violative of 
the rights of the Potomac Electric Power Compaiiv under 
the Constitution of the United States. 

‘ 4 Dated this 24th day of September, 1931.” 

16 Prayer. j 

Wherefore the premises considered, your plaintiff prays: 

1. That a writ of subpoena issue out of the Clerk’s office 
of this Honorable Court, directing the defendants, |the Pub¬ 
lic Utilities Commission of the District of Columbia, Mason 
M. Patrick, Harleigh H. Hartman and John C. Gotwals, and 
each of them, to appear herein on a day certain, and answer 
the exigencies of this bill. 

2. That the said defendants, and each of them, and their 
attorneys, agents and representatives, and all otheii persons, 
be temporarily restrained and enjoined from Enforcing 
Order No. 919 of the Public Utilities Commission, dated 
June 8, 1931, and from taking any steps or proceedings 
against the plaintiff to enforce any penalties, or any other 
remedy for disregarding the rates of return prescribed by 
said Order. 

3. That pending a final hearing and determination of this 
case, said Order be stayed or suspended. 

4. That this Honorable Court examine and inquire into 
the lawfulness of the rates of return fixed in said Order No. 
919, dated June 8,1931, and that said Order No. t|19, dated 
June 8,1931, be vacated and set aside as being unlawful and 

k confiscatory. 

5. That said Order No. 919, dated June 8, 1931, be de¬ 
clared to be unlawfully made and confiscatory of the prop¬ 
erty of the plaintiff and in violation of the rights of the 
plaintiff under the Constitution of the United States, and 
utterly void and of no effect. 

} 6. That the said defendant Public Utilities Commission 

be required and directed to transmit to this Honorable Court 
any and all testimony or other evidence upon which the said 
Commission acted, or purported to act, or upon which 

17 it based its aforesaid Order No. 919, and any record 
showing how, by whom, and in what manner said 

► Order was entered. 
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7. That the plaintiff may have such other and further 
relief, both general and special, as the nature of the case may 
require and to this Honorable Court may seem meet and 
proper. 

POTOMAC ELECTRIC POWER 
COMPANY, 

By WM. F. HAM, 

President . 

S. R. BOWEN, 

JNO. S. BARBOUR (B.), 

Attorneys for Plaintiff. 

District of Columbia, ss: 

I, Wm. F. Ham, being first duly sworn according to law, 
on oath depose and say, that I am President of the Potomac 
Electric Power Company, and I have read the foregoing 
bill by me subscribed, and know the contents thereof, and 
that the matters and things therein stated as of my personal 
knowledge are true, and those stated upon information and 
belief I believe to be true. 

WM. F. HAM. 


Subscribed and sworn to before me this 25th day of Sep¬ 
tember, 1931. 

[seal.] CHAS. J. BIGHAM, 

Notary Public, D . C. 


18 Exhibit A. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 35336. 

Potomac Electric Power Company, Plaintiff, 

vs. 

Public Utilities Commission of the District of Columbia 

et al., Defendants. 


and 
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In Equity. 

I 

No. 35341. | 

Potomac Electric Power Company, Plaintiff, 


Public Utilities Commission of the District of Columbia 

et al., Defendants. 

Decree . 

The cause first above mentioned was heretofore fully 
argued by counsel and submitted on the 13th day of Febru¬ 
ary, 1924, and was maturely considered by the Court upon 
said argument and briefs thereafter furnished, until the 20th 
day of December, 1924, on which date counsel announced 
that the parties themselves were able to reach an agreement 
not only settling all matters in controversy in said j suit first 
mentioned, but in the second suit also, bringing the valuation 
of the plaintiff’s property down to the present t|ime, and 
also establishing a sliding scale as a basis upon which rates 
should be made in the future. On consideration! whereof 
and upon motion, it is Ordered this 31st day of December, 
1924, that these two causes be consolidated and ^ereafter 
heard together, and they were so heard this day, and it 
appearing to the Court that the agreement above mentioned 
between the parties fixes the valuation of the property 
19 of the plaintiff used and useful in electric operations 
as of the first day of January, 1925, but not including 
any of the property excluded by the Commission!from its 
valuation as not used or useful in electric operation, at a 
figure deemed fair and just by the parties and approved by 
the Court, and therefore avoids the necessity of k specific 
finding by this Court as to the fair value of said property as 
of December 31,1916, which agreement is as follows: 

1. The Commission to determine fair value of property 
now used and useful as of January 1, 1925, of $32,500,000, 
including Maryland property. 

2. On the depreciation reserve as of December 31, 1924, 
approximately $4,000,000 interest will be accrued on a 4% 
basis and as an accretion to the reserve, lessening the 

2—5819a 


i 
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amount of depreciation to be included as an expense of 
operation. Depreciation is to be based upon a modified 
straight line basis described in the method below: 

When the Depreciation Reserve is below 15% of the 
value of property indicated above, plus additions, the fol¬ 
lowing rate applies—2.3% of said value. 

When the Depreciation Reserve is 15% of the said value, 
but less than 16% of said value the following rate applies— 
2.1% of said value. 

When the Depreciation Reserve is 16% of the said value, 
but less than 17% of said value the following rate applies 
—1.9% of said value. 

When the Depreciation Reserve is 17% of the said value, 
but less than 18% of said value the following rate applies 
—1.7% of said value. 

When the Depreciation Reserve is 18% of the said value, 
but less than 19% of said value the following rate applies— 
1.5% of said value. 

When the Depreciation Reserve is 19% of the said value, 
but less than 20% of said value the following rate applies— 
1.3% of said value. 

Thereafter the accretions to the Depreciation Reserve 
shall be such as not to make the total of said reserve in 
excess of 20% of the value of property as stated above 
plus additions. 

20 3. Rates for 1925 to be based upon a return of 

7 1 /*i% on the above named value, namely $32,500,000, 
plus estimated cost of additions undepreciated and 
weighted, and shall be as shown on Schedule A hereto an¬ 
nexed. 

4. If the rates hereafter yield more than a 7 V>% return 
on $32,500,000 plus actual cost of future additions unde¬ 
preciated but weighted during a period of any one year, 
one-half of said excess shall be used in a reduction of rates 
to be charged the public for electric service thereafter, 
thereby providing a sliding scale of rates under provisions 
of paragraph 18 of the Act creating the Public Utilities 
Commission, advantageous to the public and Company 
alike, that is to say, by way of example, if the return for 
any one year should amount to $100,000 over and above 
714 % on the base ascertained as aforesaid then the rates 
for the succeeding year to be charged the public shall be 
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automatically reduced by the filing of new rate schedules 
to absorb $50,000 of such excess during such year. 

5. If the average return for any consecutive 5; year pe¬ 
riod falls below 7 1 / 4% on the base ascertained as aforesaid, 
or if the average return for any consecutive 3 year period 
falls below 7% on the base ascertained as aforesaid, or if 
the average return for any consecutive 12 month period 
falls below 6 1 /L>% on the base ascertained as aforesaid, the 
Commission shall promptly increase rates so a^ to yield 
7M>% on the base ascertained as aforesaid. 

6. The impounded fund, with interest to December 31, 
1924, less District of Columbia Franchise and Federal In¬ 
come taxes is to be divided equally between consumers and 
the Company. Interest on that portion of the impounded 
fund which reverts to consumers to cease on December 

31, 1924. Any income after January 1, 1925, on that 
21 portion of the impounded fund to be refunded to 
consumers shall be applied toward the cost of dis¬ 
tribution of amounts due them. ! 

7. The Company to make refunds as promptly as pos¬ 
sible or as the order of the court may direct. 

8. Any amounts due to consumers which may be un¬ 

claimed at the end of a period to be prescribed by; the Court 
shall be considered as income of the Company and prorated 
over a term of twenty years. I 

And it further appearing to the Court uponj consider¬ 
ation of the record of the above causes, and the decision 
of the Court of Appeals of the District of Columbia made 
in the first case that order No. 208 of the Commission fix¬ 
ing the valuation of the plaintiff’s property Ishould be 
modified and the valuation increased, and that in view 
thereof order No. 223 of said Commission based on said 
order No. 208, with the modifications thereof approved by 
this Court, should de modified and adjusted and that the 
agreement between the parties hereto disposes of jthese mat¬ 
ters, and upon consideration of the agreement between the 
parties hereto and the basis of the division of the fund im¬ 
pounded, the basis of which division the partjes to this 
suit have agreed upon, as aforesaid, that the said division 
evidenced by said agreement is fair and reasonable, and is 
to the interest of the ratepayers during that period, and 
that all of the other provisions of said agreement are fair 
and reasonable, and made with the approval of! the Court 
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insofar as the same are within the jurisdiction of this Court 
in these cases, it is further adjudged, ordered, and decreed, 
as follows: 

First. That the fund impounded by the plaintiff Com¬ 
pany under the injunction order in this cause, and repre¬ 
senting the difference between the rates actually collected 
and those which were prescribed by order No. 223, and 
the several modifications thereof made pending the appeal 
therefrom, with interest thereon to December 31, 1924, 
amounts to $(>,388,445.54 as of that date; that from this sum 
there shall be deducted the franchise taxes to the 
22 District of Columbia and the Federal income taxes 
to the amount of $500,000, which will accrue on that 
portion thereof which is to be retained by the Company 
under this decree; that after making such deduction for 
taxes, the Court ascertains the residue of said fund with 
interest thereon to December 31, 1924 to be $5,888,445.54 
as of December 31, 1924; that fifty per cent of said fund 
remaining after said deductions shall be retained by the 
plaintiff, and the residue thereof divided by it pro rata 
among, and paid to, the various rate-payers within the 
District of Columbia who contributed thereto through the 
rates paid by them between August 1, 1917 and December 
31, 1924, in the proportion in which they contributed 
thereto; that interest on that portion of said fund payable 
to the several rate-payers within the said District here¬ 
under shall be computed according to a method to be ap¬ 
proved by the said Commission but shall cease on Decem¬ 
ber 31, 1924, and all interest which otherwise would accrue 
thereon after that date to the Company, shall be applied 
by it towards paying the cost and expenses incident to the 
distribution of said fund among those entitled as herein 
provided; that the plaintiff shall make the refunds hereby 
required as promptly as may be consistent with accuracy 
and justice, or as the Court may hereafter direct, if neces¬ 
sity therefor should arise; that the plaintiff Company is 
directed to establish and publish within thirty days from 
this date, and to enforce, reasonable rules and regulations 
with which consumers shall be required to comply, to the 
end that the Company shall be furnished as promptly and 
as economically as is consistent with accuracy and justice, 
sufficient proof of the identity of, as well as the authority 
to collect of all claimants, the justness of their claims and 
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the amounts paid by them in rates through thd period 
above mentioned, provided that the plaintiff sh^ll com¬ 
mence distributing this fund to the said ratepayers 

23 within the District of Columbia within six! months 

! 

from this date, unless the Court for cause shown 
shall hereafter extend such time, and all claims not prop¬ 
erly presented and authenticated within three years from 
the promulgation of the rules aforesaid, shall bej barred, 
and any amounts then remaining due rate-payers \vho have 
failed to present and prove their claims within said period, 
and barred as aforesaid, shall thereafter be considered 
and accounted for by the plaintiff as income from opera¬ 
tions, but to be pro rated in accordance with agreement 
between the parties hereto, and hereinbefore recited. 

Second. That on or before the 2nd day of January, 1925, 
the plaintiff herein shall file new schedules and rates to be 
charged the public for electric service furnished \yithin the 
District of Columbia, in accordance with schedule jherewith 
attached, marked Exhibit A, forming a part of this Decree, 
which rates shall continue to be the lawful rates fdr electric 
service within the District of Columbia to be charged by 
the plaintiff until modified or set aside by future orders of 
the Commission, pursuant to law and in accordance with 
the agreement hereinbefore recited. I 

Third . These causes are ordered to be retained! upon the 
docket of this Court for such further orders as frofn time to 
time may be necessary and proper on the footihg of this 
Decree. 

Bv the Court: 

WENDELL P. STAFFORD, 

Justice. 

We consent. 

F. H. STEPHENS, j 

Gen . Counsel , P. U. C. 

JNO. S. BARBOUR, 

S. R. BOWEN, | 

Counsel for Plaintiff. 


i 

i 

i 


i 
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Schedule A. 


A. 

First 120 hours use of connected load 

Excess of 120 hours use. 

Minimum charge . 


Billing rates in 
effect Jan. 1,1925 


7.5 cents 

4.5 cents 
75 cents 


B. 

1st 30 hours use of connected load. 7.5 cents 

Excess of 30 hours use. 4 cents 

Minimum charge . $2.00 

C. 

1st 350 kilowatt hours. 7.5 cents 

Next 500 kilowatt hours. 5.5 cents 

Next 1,000 kilowatt hours.^. 3.0 cents 

Excess of 1,S50 kilowatt hours. 2.5 cents 

Minimum charge. 75 cents 

D. 

1st 3,200 kilowatt hours. 5 cents 

3,200 to 3,500 kilowatt hours. $161.00 

3.501 to 4,565 kilowatt hours. 4.6 cents 

4,566 to 5,000 kilowatt hours. $210.00 

5,001 to 7,500 kilowatt hours. 4.2 cents 

7.501 to 8,333 kilowatt hours. $315.00 

8,334 to 11,066 kilowatt hours. 3.75 cents 

11,067 to 12,500 kilowatt hours. $415.00 

Excess of 12,500 kilowatt hours. 2.5 cents 

Minimum charge. $105.00 


E. 

Fixed charges 

1st 20 kilowatts of demand. $2.75 

Next 30 kilowatts of demand. 2.25 

Next 50 kilowatts of demand. 2.00 

Excess of 100 kilowatts of demand. 1.75 

Energy charges 

1st 250 kilowatt hours. 5.5 cents 

Next 500 kilowatt hours. 4.5 cents 

Next 1,000 kilowatt hours. 3.5 cents 
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Billing rates in 
effect Jan. 1,1925 

Next 12,000 kilowatt hours. 

Next 25,000 kilowatt hours. 

Next 150,000 kilowatt hours. 

Excess of 188,750 kilowatt hours. 

Minimum charge. 

.... 2.2! cents 

. 1.3 cents 

. 1.2 cents 

j 

. 14 cents 

. $55.00 

F. 

i 

i 

i 

i 

1st 1,000 kilowatt hours. 

Next 500 kilowatt hours. . . 

Next 500 kilowatt hours. 

Excess of 2,000 kilowatt hours. 

Minimum charge. 

. 5.5 cents 

. 4.5 cents 

. 3.5 cents 

. 3 cents 

. 1 $22.50 

G 

/ ' 

1st 50 hours use of demand. 

T^vppss of 50 hours use . 

. 7.15 cents 

i 

. 3 cents 

Minimum charge. 

. i $25.00 

i 

j 

H 

j 

1st 10 kilowatt hours. 

Excess of 10 kilowatt hours. 

Minimum charge. 

. 7L5 cents 

. 3.5 cents 

. ' $ 1.00 


25 Exhibit B. 

i 

Public Utilities Commission of the District of Columbia. 

Formal Case No. 220. j 

December 31, 1930. 

I 

On December 10, 1930, notice was served upon; the Poto¬ 
mac Electric Power Company that public hearing would be 
had concerning the rates of that Company, and thereafter 
on December 20, 1930, a public notice was served to the 
effect that on December 30,1930, a public hearing would be 
held for the purpose of receiving evidence as to the reason¬ 
ableness, justice and equity of all rates and changes of the 
Potomac Electric Power Company for service within the 
District of Columbia; the consent decree entered by the 
Supreme Court of the District of Columbia in Equity Nos. 
35,336 and 35,341; the rates and charges for such service in 
the schedule; and the rate of return under existing and 
proposed rates. 


! 
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Hearing having been had in accordance with law and the 
terms of said notice, and the evidence and argument there 
offered having been considered, the Commission is of the 
opinion and finds, 

1. That the portion of the excess earnings of the Potomac 
Electric Power Company for the year ended December 31, 
1930, applicable for the reduction of rates determined in 
accordance with the consent decree of the District of 
Columbia December 31, 1924, is $830,000. 

2. The Commission finds that the general method of 
determining rates of the Potomac Electric Power Company 
now in effect under the aforesaid consent decree and con¬ 
sisting substantially of a modified sliding scale, results in a 

minimum eontroversv and tends to increase the effieiencv of 

* 

plant and of operation with corresponding decrease in the 
cost of current. 

3. The Commission finds that the rate of return received 
by the Potomac Electric Power Company during the year 
ended December 31, 1930, was in excess of ten per cent of 
the rate base ascertained in accordance with the terms of 
the said consent decree. 

4. The Commission finds that such rate of return is ex¬ 
cessive and unreasonable and that action should be taken 
immediately for the purpose of obtaining a substantial 
reduction of the rate of return to be earned while preserv¬ 
ing the general method contained in the consent decree for 
the determination of rates. 

5. The Commission finds that the schedule of rates 
charged by the Potomac Electric Power Company is not 

unjustly discriminatory. 

26 The Commission, therefore, having fully con¬ 
sidered the evidence adduced at said hearing of 
December 30, 1930, and having reached the conclusions 
hereinabove recited, is of the opinion that the following 
schedule of rates is not unjustly discriminatory, and that 
such schedule of rates should be placed in effect and should 
remain in effect until altered, amended or re-called by order 
of this Commission. 

It is, therefore, ordered: 

That Order No. 818 of December 9,1929, be, and the same 
is hereby rescinded by Order No. 892’, hereto attached and 
made a part hereof. 


I 

I 
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27 Public Utilities Commission of the District of 

Columbia. 

! 

i 

Order No. 892. I 

i 

December 31, 1930. 

I 

Formal Case No. 220. j 

In the Matter of a Reduction in the Rates of the Potomac 

Electric Power Company ! 

i 

Amending Order No. 737. 

I 

Ordered: ! 

i 

i 

i 

(1) That the rates to be charged monthly by the Potomac 
Electric Power Company for electric service in the District 
of Columbia shall be in accordance with the following sched¬ 
ules : 

Residential Schedule “A”. i 

i 

I 

This rate is for electric service used for any residential 
purpose. Schedule A may not be used for auxiliary, emer- • 
gency, or breakdown service. 

For electricity consumed.4.2$ per kwh. 

Minimum Service Charge—See Order No. 737. 

i 

Residential Schedule “K”. j 

This rate is for separately metered electric seijvice used 
for any residential purpose other than lighting, gs for in¬ 
stance, heating, cooking, battery charging, electric motors, 
etc. Schedule K may not be used for auxiliary, emergency, 
or breakdown service. j 

First 10 kilowatt-hours, monthly consumption 4.2^ per kwh. 
Electricity consumed monthly in excess of 10 
kilowatt-hours. 2.1$ per kwh. 

i 

Minimum Service Charge—See Order No. 737. j • 

28 Commercial Schedule “B”. 

This rate is for separately metered electric service used 
for any commercial purpose other than lighting, as for in- 
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stance, battery charging, electric motors, welding, etc. 
Schedule B may not be used for auxiliary, emergency, or 
breakdown service. 

For the electricitv consumed during the first 

30 hours' use, monthly, of the connected load 4.2^ per kwh. 
For the electricitv consumed monthly in excess 

thereof .1. 4.0c 4 per kwh. 

Minimum Service Charge—See Order No. 737. 

Commercial Schedule 4 4 C 9 ’. 

This rate is for separately metered electric service for 
public lighting and motors in apartment houses and office 
buildings only and is applicable to public portions of the 
building for the lighting of lobbies, halls, corridors, stair¬ 
ways, exits, and reception rooms; and for the operation of 
elevators, house pumps, multiple refrigerator systems, oil 
burner and stoker motors, and other motor applications 
used in the general operation of the building. Schedule C 
is available only where the electric service furnished to or 
used by individual tenants is separately contracted for with 
the Company and individually metered and charged for by 
the company under the schedule which applies to the pur¬ 
pose for which the service is furnished or used. Schedule C 
is not available for auxiliary, emergency, or breakdown 
service. 

First 400 kilowatt-hours, monthly consumption 4.2^ per kwh. 
Next 450 kilowatt-hours, monthly consumption 3.7^ per kwh. 
Next 1,000 kilowatt-hours, monthly consump¬ 
tion .. 2.9^ per kwh. 

Next 7,600 kilowatt-hours, monthly consump¬ 
tion .J. 2.1^ per kwh. 

Electricity consumed monthly in excess of 
9,450 kilowatt-hours. 2.0^ per kwdi. 

Minimum Service Charge—See Order No. 737. 

Commercial Schedule 44 D”. 

This rate is for electric service used for general lighting, 
power, industrial motors, battery charging and other com¬ 
mercial purposes. Schedule D may not be used for auxiliary, 
emergency, or breakdown service. 
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29 First 450 kilowatt-hours, monthly con¬ 
sumption . 4.2^ pier kwh. 

Next 1,500 kilowatt-hours, monthly consump- j 

tion . 3.9^ $er kwh. 

Next 1,500 kilowatt-hours, monthly consump- , 

tion . 3.3^ per kwh. 

Next 6,000 kilowatt-hours, monthly consump- j 

tion . 2.4^ per kwh. 

Electricity consumed monthly in excess of 

9,450 kilowatt-hours . 2.0^ per kwh. 

| 

Minimum Service Charge—See Order No. 737. 

j 

Commercial Schedule “E”. j 

This rate is for electric service used for any commercial 
purpose where the demand contracted for it is not ljess than 
20 kilowatts. 

Fixed Charge (for Each Month). 

First 100 kilowatts of Consumer’s demand. . . $2.00 per kw. 
Excess of 100 kilowatts of Consumer’s demand 1.50 per kw. 

Energy Charge (for Each Month). ! 

i 

First 13,750 kilowatt-hours consumption. . . . 1.9$ per kwh. 

Next 25,000 kilowatt-hours consumption. 1.2$ per kwh. 

Excess of 38,750 kilowatt-hours consumption 0.8$ per kwh. 

Minimum Service Charge—See Order No. 737. ! 

Commercial Schedule “L”. 

This rate is for high-tension electric service used for any 
commercial purpose where the demand contracted for is not 
less than 20 kilowatts. ! 

j 

The class of electric service furnished under this schedule 
is 3-phase, 25 or 60 cycle, at 6,600 or 13,200 volts (Nominal). 
This class of electric service is not 4 ‘regulated” for lighting 
purposes. 

j 

Fixed Charge (for Each Month). 

First 100 kilowatts of Consumer’s demand. .. $1.00 per kw. 
Next 900 kilowatts of Consumer’s demand... 1.30 per kw. 

Excess of 1,000 kilowatts of Consumer’s de¬ 
mand ... 1.10 per kw. 

i 

i 

I 
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30 Energy Charge (for Each Month). 


First 13,750 kilowatt-hours consumption. 1.5^ per kwh. 

Next 25,000 kilowatt-hours consumption. TO** per kwh. 

Next 150,000 kilowatt-hours consumption. . . . 0.7^ per kwh. 
Excess of 188,750 kilowatt-hours consump¬ 
tion .L.0.53^ per kwh. 


Minimum Service Charge—See Order No. 737. 

o 

Commercial Schedule “G”. 

This rate is for electric service used for industrial motors. 
Schedule G mav not he used for auxiliarv, emergency, or 
breakdown service, or elevators. 

For the first 70 hours’ use, monthly, of the 

maximum demand. 4.2<* per kwh. 

For all electricity used monthly, in excess of 70 

« * * 

hours ’ use of the maximum demand. S.Oc 4 per kwh. 

The “maximum: demand” as used in this schedule is as¬ 
sumed to be equal to a certain percentage of the total capac¬ 
ity in horsepower of motors connected, as indicated by the 
manufacturers’ standard normal rating, such percentage 
varying according to the following: 

Installations up to and including 50 horsepower 100 per cent 
Installations over 50 horsepower. 85 per cent 

Minimum Service Charge—See Order No. 737. 

Commercial Schedule “H”. 

This rate is for electric service used for commercial heat¬ 
ing and cooking purposes only. Schedule H may not be 
used for auxiliary, emergency, or breakdown service. 

First 10 kilowatt-hours, monthly consumption 4.2^ per kwh. 
Electricity consumed monthly in excess of 10 
kilowatt-hours. 2.1^ per kwh. 

Minimum Service Charge—See Order No. 737. 

(2) The above rates apply when monthly bills are paid 
within fifteen (15) days from date of rendition. If the bills 
are not paid within fifteen (15) days from date of rendition, 
the rates of charge are ten per cent (10%) more than those 
stated above. 

31 (3) Except where specifically changed by this 

amendment, this Commission’s Order No. 737, dated 
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December 31, 1928, together with the General Terms and 
Conditions, is hereby continued in full force and effect. 

(4) That this order become effective on all bills based on 
meter readings taken on and after January 1, 193:1. 

(5) The rates hitherto established to be charged Annually 
for electric street lighting service shall remain in fpll force 
and effect except as to the following types and sizes: 

60 candlepower lamp (nominal), on overhead wires, and 
on company owned post costing not to exceed $15.00, $11.70 
per lamp per annum. 

100 candlepower lamp (nominal), on overhead wires, and 
on company owned post costing not to exceed $15.00, $13.20 
per lamp per annum. 

250 candlepower lamp (nominal), with enclosing'globe or 
“Highway” fixtures on overhead wires and on company 
owned posts, costing not to exceed $15.00, $22.80 per lamp 
per annum. 

250 candlepower lamp (nominal), on overhead wires, and 
on company owned post costing not to exceed $15.00, $20.40 
per lamp per annum. 

250 candlepower lamp (nominal), on overhead wjires, and 
on company owned post costing more than $15.00, $20.40 
plus 11% of the excess cost of post approved by the Com¬ 
missioners, D. C., above $15.00 per lamp per annum. 

8 candlepower designation lamp (nominal), on post 
owned by the District of Columbia, $7.50 per lamp per an¬ 
num. 

600 candlepower lamp (nominal), on Highway Bridge and 
on posts owned by the District of Columbia, $47.22 per 
lamp per annum. 

600 candlepower lamp (nominal), on underground wires, 
specially disposed and on company owned posts, costing 
more than $15.00, $48.87, plus 11% of the excess cost of 
the post, approved by the Commissioners, D. C., above 
$15.00 per lamp per annum. 

32 600 candlepower lamp (nominal), on underground 

wires, and on posts owned by the District of Colum¬ 
bia, $53.80 per lamp per annum. 

600 candlepower lamp (nominal), on underground wires, 
and on company owned posts, costing not to exceed $15.00, 
$55.45 per lamp per annum. 

600 candlepower lamp (nominal), on underground wires 
and on company owned posts, costing more thin $15.00, 
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$55.45 plus 11% of the excess cost of the post, approved by 
the Commissioners, D. C., above $15.00 per lamp per annum. 

1,000 candlepower lamp (nominal), on underground wires 
and on posts owned by the District of Columbia, $71.00 per 
lamp per annum. 

1,000 candlepower lamp (nominal), on underground wires 
and on company owned posts costing not to exceed $15.00, 
$72.65 per lamp per annum. 

1,000 candlepower lamp (nominal), on underground wires, 
and on company owned posts costing more than $15.00, 
$72.65 plus 11% of the excess cost of post (approved by 
the Commissioners, D. C., or Federal Government) above 
$15.00, per lamp per annum. 

1,500 candlepower lamp (nominal), on underground wires, 
and on company owned posts costing more than $15.00, 
$90.67 plus 11% of the excess cost of post (approved by 
the Commissioners, D. C., or Federal Government) above 
$15.00 per lamp per annum. 

(6) That the above street lighting rates shall become ef¬ 
fective on and after January 1, 1931. 

Bv the Commission. 

E. J. MILLIGAN, 

Acting Executive Secretary. 

A true copy. 


Executive Secretary . 

E JM :NHH. 

33 Exhibit C. 

Before the Public Utilities Commission of the District of 

Columbia. 

Formal Case No. 225. 

In re Formal Public Hearing Called to Consider the Result 
of Operations under the Sliding-scale Arrangement by 
Which Rates of the Potomac Electric Power Company 
Have Been Fixed Since January 1, 1925, and the De¬ 
sirability and Effect of Modifications of the Terms of 
Said Sliding Scale. 

Answer of Potomac Electric Power Company, Respondent. 

The respondent for answer to so much of the notice of 
the Public Utilities Commission of the District of Colum- 
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bia, dated May 12, 1931, calling a hearing to consider the 
results of operations under the sliding scale arrangement 
by which rates of the Potomac Electric Power Company 
have been fixed since January 1, 1925; and the desirability 
and effect of modifications of the terms of said sliding scale, 
as it deems material, respectfully says: 

That by Agreement and Decree of the Supreme 'Court of 
the District of Columbia in case of Potomac Electric Power 
Company v. Public Utilities Commission of the District of 
Columbia, et al., Equity Causes No. 35,336 ancjl 35,341, 
dated December 31, 1924, all matters in controversy in said 
suits were settled, and among other things the valuation 
of respondent’s property was brought down to that time, 
including the establishment thereby of a sliding scale as a 
basis upon which rates should be made in the future, one of 
the said provisions thereby reading: 

“If the rates hereafter yield more than a !V'iS/ c return 
on $32,500,000 plus actual cost of future additions 
34 undepreciated but weighted during a period of any 
one year, one-lialf of said excess shall be used in a 
reduction of rates to be charged the public fof electric 
service thereafter, thereby providing a sliding scafe of rates 
under provisions of paragraph 18 of the Act creating the 
Public Utilities Commission, advantageous to the public and 
Company alike, that is to say, by way of example, if the 
return for any one year should amount to $10Q,000 over 
and above 7M>% on the base ascertained as aforesaid then 
the rates for the succeeding year to be charged the public 
shall be automatically reduced by the filing of j new rate 
schedules to absorb $50,000 of such excess during such year. 

“If the average return for any consecutive 5 year period 
falls below 7V*>% on the base ascertained as afoiresaid, or 
if the average return for any consecutive 3 year period falls 
below 7% on the base ascertained as aforesaid,! or if the 
average return for any consecutive 12 month period falls 
below 6 l />% on the base ascertained as aforesaid,! the Com¬ 
mission shall promptly increase rates so as to yield 7%% 
on the base ascertained as aforesaid.” 

i 

I 

l 

The said Agreement and Decree further provided that 
the Potomac Electric Power Company “shall file hew sched¬ 
ules and rates to be charged the public for electric service” 



32 


POTOMAC ELECTRIC POWER COMPANY VS. 


furnished in accordance with certain schedules thereto at¬ 
tached and which rates were to continue to be the lawful 
rates for electric service within the District of Columbia 
to be charged by the respondent until modified or set aside 
by future orders of the Commission, pursuant to law and 
in accordance with the Agreement therein before recited. 
That in accordance with said Agreement and Decree the 
respondent has been enabled not only to make annual and 
material decreases in the rates charged its consumers from 
a maximum of 10 cents to a maximum of 4.2 cents per kilo¬ 
watt hour, the lowest maximum rate in the United States 
in cities of 150,000 population or over, but has been en¬ 
abled as well to expand its plant and facilities and install 
the most modern and efficient apparatus. Pursuant to said 
Agreement and Decree and following the established prac¬ 
tice each and every year since the latter, representatives 
of the respondent and the Commission had a series of con¬ 
ferences during the Fall and latter part of 1930, and as a 
result thereof the Commission in a written memo- 
35 randum dated November 20, 1930 determined the 
amount applicable to the reduction of rates under 
said Agreement and Decree for 1931 to be $830,000, and 
later representatives of the respondent submitted to the 
said Commission proposed schedules showing the reduc¬ 
tion of rates for said year 1931 to absorb said amount of 
$830,000. 

Thereafter on December 30, 1930 a public hearing was 
held to consider the reduction in rates for 1931, pursuant to 
said Agreement and Decree, and as a result thereof the 
Commission entered an Order dated December 31,1930, No. 
892, approving said schedules of rates effective on and after 
January 1, 1931. 

Due to the substantial reduction in rates effective Jan¬ 
uary 1, 1931, and present economic conditions, the gross 
business of January, February, March and April, 1931, 
showed an increase of but $43,198.13 as compared with the 
same months of 1930; while January, February, March and 
April, 1930, showed a gain of $213,357.06 over the cor¬ 
responding months of 1929; and that while the net operat¬ 
ing revenues of the Company for January, February, 
March and April 1931, showed a decrease of $80,488.81 as 
compared with the same months of 1930, January, Feb- 
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ruary, March and April, 1930, showed an increase of $161,- 
356.71 over the corresponding* months of 1929, all of which 
shows a further period of time is necessary to demonstrate 
the actual effect of the new rates under present economic 
conditions, and particularly with the greatly increased rate 
base this year as compared with previous years, and in con¬ 
sequence thereof any investigation of such ratefe at the 
present time would be premature. j 

The existing Agreement and Decree affords the only 
basis for the regulation or fixing of rates of the respondent 
and until the Decree herein aforesaid is reversed by proper 
judicial proceeding, the said Decree constitutes the only 
proper means for changing, modifying or fixing the rates 
of the respondent. 

36 No complaint has been made against the respond¬ 
ent that any of its rates, tolls, charges, Schedules, 
services, or time and conditions of payment, are ijn any re¬ 
spect unreasonable or unjustly discriminatory, or \that any 
schedule, regulation or act whatsoever affecting or relating 
to the production, transmission, delivery or furnishing of 
electric heat, light or power, or any service in connection 
therewith, is in any respect unreasonable, insufficient or un¬ 
justly discriminatory, and there is nothing before; the Com¬ 
mission that would justify the present inquiry and hearing 
and no valid order could be entered pursuant thereto. On 
the contrary respondent says that its present rates, tolls, 
charges and schedules, services, time and conditions of 
payment are fair and reasonable. ! 

The respondent moves the Commission to dismiss the 
proceedings herein, for that: I 

1. Said Agreement and Decree dated December 31, 1924 

affords the only basis for the regulation or fixing of rates 
of the Power Company. j 

2. There is nothing before the Commission, that would 
justify the present inquiry and hearing and no valid order 
could be entered pursuant thereto. 

3. The proceedings herein amount to an attempt to im¬ 
peach or challenge, by an indirect proceeding a j Decree of 
the Supreme Court of the District of Columbia, j 

4. Said Decree cannot be attacked collaterally^ 

5. Said Decree is binding until reversed by superior tri¬ 
bunal and it cannot be affected, nor the rights of persons 

3—5819a ! 


i 
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dependent upon it be impaired, by any collateral proceed¬ 
ing. 

6. Said Decree under an Act of Congress entitled an Act 
to Alter the Personnel of the District of Columbia, ap¬ 
proved December 15, 1926, is expressly recognized, per¬ 
petuated and continued. 

37 7. The proceedings herein amount to an attempt 

to inflict a sheer wrong under the guise of regulation. 

8. Said proceedings amount to an attempt to take away 
rights vested under the terms of said Agreement and De¬ 
cree. 

9. The said Public Utilities Commission has no power, 
right or authority to divest rights of the respondent vested 
under the terms of said Agreement and Decree. 

10. Said notice is indefinite, uncertain and vague, in that 
it fails to state anything within the proper jurisdiction of 
the Commission and any order made pursuant thereto 
would be invalid. 

11. Any investigation of rates of respondent effective 
January 1, 1931, if otherwise proper, would be premature, 
in that sufficient time has not elapsed to demonstrate the 
actual effect of the new rates under present economic con¬ 
ditions, and with the greatly increased rate base this year 
as compared with previous years. 

Having fully answered, respondent prays that the pro¬ 
ceedings herein be dismissed. 

POTOMAC ELECTRIC POWER 
COMPANY, 

Respondent, 

By WM. F. HAM, 

President. 

S. R. BOWEN, 

Counsel for Respondent. 

May 25, 1931. 
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38 Exhibit D. j 

i 

Public Utilities Commission of the District of Cblumbia. 

| 

Order No. 919. | 

June 8, 1931. 

j 

Formal Case No. 225. j 

i 

In the Matter of the Result of Operations under ; the Slid¬ 
ing-scale Arrangement by Which Rates of the Potomac 
Electric Power Company Have Been Fixed Since 
January 1, 1925. j 

j 

Paragraph 18 of the Act creating the Public ! Utilities 
Commission distinctly authorizes an 4 4 arrangement ’ ’ with 
a public utility by which there may be provided |a sliding 
scale for fixing rates. Such an “arrangement” was made 
with the Potomac Electric Power Company in JL924. In 
1925 and each year thereafter rates have been fiied in ac¬ 
cordance with this sliding scale: ! 

In its Order No. 892, promulgated after a public hearing 
held on the 30th of December, 1930, the Commission found 
that the rate of return enjoyed by the PotomaS Electric 
Power Company under this “arrangement” was excessive. 

Paragraph 18, above mentioned, also provides that 
“such arrangement shall be under the supervision and 
regulation of the Commission” and, further, jhat “the 
right and power to make such other and further changes 
in rates, charges, and regulations as the Commission may 
ascertain and determine to be necessary and reasonable, 
and the right to alter or amend all orders relative thereto, 
is reserved and vested in the Commission.” 

During the course of a public hearing on the S5th, 26th, 
and 27th of May, 1931, uncontradicted testimony showed 
that the rates fixed in accordance with the sliding scale 
arrangement of 1924, had yielded the Potomac Electric 
Power Company an average net return of approximately 
ten per cent (10%) during each of the years 1925-30, both 
inclusive. 

After full consideration of the monopoly enjoyed by the 
Potomac Electric Power Company, the consistently in- 
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creasing demand for its service, its excellent credit posi¬ 
tion, the demonstrated demand for its securities, the trend 
of operating costs and other related factors affecting rate 
of return, the Commission again finds that the rate of re¬ 
turn yielded by the existing sliding scale is excessive and 
unreasonable. 

Under the authority, above cited, to supervise and regu¬ 
late this “arrangement” and “to make such other and 
further changes in * * * regulations as the Commis¬ 

sion mav ascertain and determine to be necessarv and 

i * 

reasonable”, and for the express purpose of preserving 
the sliding scale method of fixing rates, while at the same 
time lessening the rate of net return to the company and 
making possible lower rates to its customers, the 
39 “arrangement” with the Potomac Electric Power 
Company is modified as set forth in the following 

order: 

Ordered: 

(1) That rates to be charged by the Potomac Electric 
Power Company shall be fixed in accordance with the sliding- 
scale set forth herein below. 

(2) In order to ascertain the rate of return during any 
twelve (12) month period, a rate base of the property of 
the Potomac Electric Power Company, used and useful in 
the public service, shall be used which shall be determined 
by taking the last value ascertained, prior to the beginning 
of said period, adding thereto the net additions and bet¬ 
terments up to the beginning of said period; and then add¬ 
ing thereto the net additions and betterments during said 
period, undepreciated, but weighted. 

(3) On the depreciation reserve, approximately $8,585,- 
097.16, as of the 31st of December, 1930, plus accretions 
thereto, interest will be accrued monthly at the rate of 
four per cent (4%) per year and treated as an accretion to 
the reserve, lessening the amount of depreciation to be in¬ 
cluded each month as an expense of operation. Deprecia¬ 
tion is to be based upon a modified straight line basis de¬ 
scribed in the method below: 

When the Depreciation Reserve is below 15% the rate 
base for property indicated above, plus additions, the fol¬ 
lowing rate applies—2.3% of said rate base. 


I 

I 

I 

i 
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When the Depreciation Reserve is 15% of the said rate 
base, but less than 16% of said rate base, the following 
rate applies—2.1% of said rate base. j 

'When the Depreciation Reserve is 16% of the shid rate 
base, but less than 17% of said rate base, the following rate 
applies—1.9% of said rate base. 

When the Depreciation Reserve is 18% of the said rate 
base, but less than 19% of said rate base, the following rate 
applies—1.5% of said rate base. 

When the Depreciation Reserve is 19% of the said rate 
base, but less than 20% of said rate base, the following rate 
applies—1.3% of said rate base. j 

Thereafter the accretions of the Depreciation Reserve 
shall be such as not to make the total of said reserve in 
excess of 20% of the rate base for the property hs stated 
above plus additions. j 

j 

40 (4) If the rates hereafter yield more than 7% in 

any twelve month period, on the rate base I for that 
period, determined as aforesaid, the excess over and above 
the said 7% shall be used in a reduction of ratps to be 

charged the public for electric service thereafter as follows: 

| 

If the said excess shall be not more than 1% of the rate 
base, rates for the following twelve months, based upon 
the business done during the twelve months in which such 
excess occurred, shall be adjusted so that the gross re¬ 
ceipts of the company shall be reduced by one-half (%) 
of such excess; if the said excess shall be more than one 
per cent (1%) and not more than two per cent! (2%) of 
the rate base determined, as aforesaid, then in like man¬ 
ner three-fourths (%) of the said excess shall be used for 
the reduction of rates; if the said excess shall be greater 
than two per cent (2%) of the rate base, five-sixths (5/6) 
of the excess shall be used in like manner for the reduction 
of rates. 

j 

(5) If the average return for any consecutive five (5) 
year period falls below 6%%, or if the average return for 
any consecutive three (3) year period falls below 6%%, 
or if the average return for any consecutive twelve (12) 
months period falls below 6%%, on the rate base for the 
same period, the Commission shall promptly increase 
rates, in a manner similar to that prescribed above for a 
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reduction of rates, so as to yield as nearly as may be 7% 
upon the rate base 1 for the twelve (12) month period im¬ 
mediately preceding the date of the order effecting such 
changes in rates. 

By the Commission. 

9 

1 Executive Secretary. 

A true copy. 

j 

Executive Secretary. 

(W.) 

41 Order. 

Filed October 6,1931. 

******* 

Upon consideration of the Motion of Richmond B. Keech, 
People’s Counsel, Public Utilities Commission of the Dis¬ 
trict of Columbia, made in open court this 6th day of Oc¬ 
tober, 1931, it is, this 6th day of October, 1931: 

Ordered: That the said Richmond B. Keech, People’s 
Counsel, Public Utilities Commission, be and he is hereby 
granted leave to enter his appearance in the above entitled 
cause for and on behalf of users of service furnished by the 
plaintiff herein, a public utility under the jurisdiction of the 
Public Utilities Commission of the District of Columbia, 
as provided in section three of the Act of Congress ap¬ 
proved December 15,1926, (Public No. 529, 69th Congress), 
amending the Act of March 4, 1913, (Public No. 455, 62nd 
Congress), with leave to file such intervening petition, mo¬ 
tion or pleading as he may be advised, or to present by oral 
argument or otherwise the interests of such users of serv¬ 
ice as they shall to him appear to be. 

ALFRED A. WHEAT, 

Chief Justice. 

We consent. 

S. R. BOWEN, 

Attorney for Plaintiff. 

WILLIAM W. BRIDE, 

WILLIAM A. ROBERTS, 

Counsel for Public Utilities Commission. 
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Motion to Dismiss. 
Filed October 16,1931. 


Now come the Public Utilities Commission, by its Coun¬ 
sel, and Richmond B. Keech, having first obtained leave of 
Court to intervene in this cause in his capacity as People’s 
Counsel before the Public Utilities Commission of the Dis¬ 
trict of Columbia, and move this Honorable Coutt to dis¬ 
miss the Bill of Complaint filed herein, and foij reasons 
therefor state: 

1. Bill fails to set forth facts showing the order com¬ 

plained of to be unlawful, inadequate or unreasonable as 
required by Paragraph 64 of the Public Utilities Act to 
entitle plaintiff to appeal to this Court. j 

2. Bill shows on its face that the order complained of 

was made pursuant to law and in accordance with agree¬ 
ment on which consent decree was based. I 

3. Bill shows on its face that arrangement on which the 
consent decree was based was authorized by Paragraph 
18 of the Public Utilities Act, which paragraph specifically 
retains the right of supervision and regulation of such an 
arrangement by the Commission. 

4. The Public Utilities Act does not vest anv contractual 

* 

right in the Public Utilities Commission other than 
43 that found in Paragraph 18 of the law, which spe¬ 
cifically provides as to the terms under vfhich such 
agreement or arrangement can be made, and reserves in 
the Commission supervision and regulation of any such 
arrangement at all times with the right to make such changes 
as the Commission may determine to be necessary and rea¬ 
sonable. 

5. Plaintiff’s bill is based on the erroneous theory that 
present personnel of an administrative body (all appointees 
under authority of Congress) can enter into an (agreement 
or arrangement which will prevent subsequent 1 personnel 
of that body from functioning as required by law. 

6. Bill fails to show that Commission has fixed! an unjust, 
unfair or unreasonable rate of return. 

7. That said bill of complaint shows on its face that said 
Order No. 919 was duly and validly adopted and published 
bv the said Public Utilities Commission. 


i 
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8. That aforesaid Order No. 919 of the said Public Utili¬ 
ties Commission, attached to and forming a part of the 
plaintiffs bill of complaint, shows on its face that it is a 
legal and valid order of the Public Utilities Commission. 

9. Bill fails to set forth facts showing in what way the 
order ^vas improperly passed. 

10. Bill fails to set forth facts showing that plaintiff has 
been prejudiced or its rights jeopardized by the alleged 
improper passage of the order complained of, or by failure 
of persons constituting the Public Utilities Commission to 
sign said order. 

11. That the bill of complaint constitutes an appeal from 

Order No. 919 of the Public Utilities Commission of the 

District of Columbia, and that the face of said Order shows 

that it in no wav adverselv affects the interests of the 

« * 

plaintiff and cannot effect the interests of the plaintiff 
until applied to the rates by further order of said Commis¬ 
sion. 

44 12. That the said bill of complaint is prematurely 

brought. 

And for such other and further reasons appearing on the 
face of said bill as this Court may deem proper. 

And, further, move this Court to extend the time for filing 
an Answer, if need be, pending the determination of this 
motion. 

WILLIAM W. BRIDE, 

General Counsel Public Utilities Commission. 
WILLIAM A. ROBERTS, 
Counsel Public Utilities Commission. 
RICHMOND B. KEECH, 

People’s Counsel, District of Columbia. 

Copy of foregoing motion to dismiss received this 16th 
day of October, 1931. 

S. R. BOWEN, 

E. D. D., 

JNO. S. BARBOUR, 

E. D. D., 

i / 

Attorneys for Plaintiff. 
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45 Memorandum. 

\ 

Filed November 16, 1931. 

# * * * * * * 

The motions to dismiss must be overruled. *ihe order 
complained of is one reviewable under Paragraph |64 of the 
Lav creating* the Public Utilities Commission and the alle¬ 
gations of the bill are sufficient to require an answer. 

I do not wish to be understood, however, as upholding 
the contention that the order challenged is invalid because 
it is in disregard of the so-called Consent Decree of Decern- 
her 31, 1924. Neither that decree, nor the agreement upon 
which it was based, had, or could have had, undeii the stat¬ 
ute, the effect of settling permanently the question of the 
proper rates to be charged by the plaintiff. That question 
presents a continuing problem to be solved froih time to 
time as it arises. So is the power of the Commission to 
solve it a continuing power, to be exercised from time to 
time according to the need. Correspondingly, the duty of 
the Commission is a continuing duty. Neither a court de¬ 
cree nor an agreement can deprive the Commission of that 
power to absolve it from that duty. All this seems plain 
from a reading of the statute. The validity of Order No. 
919 is challenged, however, upon other grounds which can¬ 
not be decided upon a motion to dismiss. 

ALFRED A. WHEAT, 

Chief Justice. 

November 16, 1931. 

i 

i 

46 Order Overriding Motion to Dismiss, j 

Filed November 18, 1931. j 


# * # * # * * 

i 

i 

i 

This cause having come on to be heard on the motion of 
the defendants and the intervener to dismiss the bill of 
complaint, and upon consideration thereof, it j is by the 
Court this 18th day of November, 1931, ! 

Ordered, that the said motion be and the same hereby is 
overruled, and denied. 


! 
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It is further ordered that the defendants and the inter¬ 
vener shall file their answers on or before the 15th day of 
December, 1931. 

By the Court: 

ALFRED A. WHEAT, 

Chief Justice. 

No objections as to form. 

WILLIAM A. ROBERTS, 

Counsel for Defendants. 

RICHMOND B. KEECH, 

Peopled Counsel, Intervener. 

47 Answer to Bill of Complaint. 

Filed December 15,1931. 

******* 


Now comes the defendants and intervener, by their coun¬ 
sel, and for answer to the bill of complaint filed in the 
above entitled cause, state: 


1. Defendants and intervener admit the averments of 
Paragraph 1, except that they deny that the plaintiff is the 
owner of valuable franchises. 

2. Defendants and intervener admit the averments of 
Paragraph 2. 

3. For answer to Paragraph 3, defendants and inter¬ 
vener aver that as of December 20, 1924, the then Public 
Utilities Commission of the District of Columbia and the 


plaintiff made an arrangement for a sliding scale of rates 
under the provisions of Paragraph 18 of Section 8 of the 
Act of March 4, 1913, 37 Stat. 974, and that such arrange¬ 
ment was brought to the attention of the Supreme Court 
of the District of Columbia in connection with two 


48 appeals from orders of the Public Utilities Commis¬ 
sion, being Equity Nos. 35,336 and 35,341, and the 
defendants and intervener admit that the said arrangement 
formed a part of an agreement “settling all matters in 
controversy” and the said agreement was found by the 
said Court to be fair and reasonable and made with the 


approval of the Court in so far as the said agreement was 
within the jurisdiction of the Court in those cases, and that 
the rates and method of fixing rates provided in the said 
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i 

arrangement was placed in effect and have since'been in 
effect. The defendants and intervener admit that a sum 
exceeding $6,300,000 was accumulated and impounded out 
of the proceeds of rates for current in excess of the rate 
established by the arrangement and that one-half of this 
sum was to be distributed to the public who had paid the 
excessive rates in accordance with the plan outlined in the 
agreement. The defendants and the intervener admit that 
under said agreement a value of the property used and 
useful of the plaintiff was established which was greatly in 
excess of the value found theretofore by the Commission 
and the defendants and intervener aver that the said value 
was found to be fair and just by this Court in the iproceed- 
ings hereinbefore mentioned. The defendants ahd inter¬ 
vener admit that under the provisions of this agreement 
the plaintiff filed on January 2, 1925, a new schedule of 
rates and that the Commission approved the said schedule 
of rates by its order and the defendants and iptervener 
aver that since that date and in accordance with the ar¬ 
rangement the Commission has issued its orders! annually 
fixing rates for current and the defendants and intervener 
aver that due to the large profits earned by the pompany 
each adjustment under the sliding scale method resulted in 
substantial reductions in rates and that said substantial re¬ 
ductions continued under the said arrangement until De¬ 
cember 31,1930, when, after full public hearing, the defend¬ 
ant Public Utilities Commission issued its Order No. 892 
establishing rates for current in the same manne^ as under 
the arrangement aforesaid. 

49 Defendants and intervener deny that tile amount 
of approximately $2,635,000 constituting ojne-half of 
the excessive prices paid for current prior to said agree¬ 
ment of December 31, 1924, and being that part of the im¬ 
pounded fund intended to be returned to rate phyers, con¬ 
stitutes or was considered as a consideration for the said 
agreement and the defendants and intervener dehy that at 
the time of the making of the said agreement !or at any 
other time the Public Utilities Commission had jurisdiction 
to enter into such a contract with the plaintiff with respect 
to rates as would constitute a valid and binding contract in 
the sense of establishing property rights, but on the con¬ 
trary the defendants and intervener aver that the only 
jurisdiction of the Public Utilities Commission to enter into 
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such an agreement or of the Court to approve such an 
agreement was under the provisions of Paragraph 18 of 
the Act of March 4, 1913, aforesaid. 

4. Defendants and intervener deny that it is the legal 
duty of the Public Utilities Commission to permit the ar¬ 
rangement of December 31, 1924, to remain perpetually in 
effect, and on the contrarv defendants and intervener aver 
that it was and is the dutv of the Public Utilities Commis- 
sion to modify the said arrangement and to fix rates re¬ 
gardless thereof if it should appear after proper proceed¬ 
ings, that the rates under the said arrangement were ex¬ 
cessive, and defendants and intervener aver that provision 
for such modification is specifically provided in Paragraph 
18 of the Act of March 4,1913. Defendants and intervener 
admit that the Commission gave notice of a hearing to be 
held to consider the rates of the plaintiff and other matters 
as set forth in the notice of December 30, 1930, but defend¬ 
ants and intervener are advised and believe and, therefore, 
aver that the matters and things in connection with the said 
hearing are irrelevant and immaterial in this proceeding 
and require no answer, and the defendants and inter- 
50 vener aver that the Commission issued its Order No. 

892 establishing rates for 1931 and the said order 
constitutes a part of the record in the present proceeding 
and that in the said order the Commission, independently 
of the present proceeding, found: 

“3. The Commission finds that the rate of return re¬ 
ceived by the Potomac Electric Power Company during the 
year ended December 31, 1930, was in excess of ten per cent 
of the rate base ascertained in accordance with the terms of 
the said consent decree. 

“4. The Commission finds that such rate of return is ex¬ 
cessive and unreasonable and that action should be taken 
immediately for the purpose of obtaining a substantial re¬ 
duction of the rate of return to be earned while preserving 
the general method contained in the consent decree for the 
determination of rates.” 

And that further, the Commission set aside the arrange¬ 
ment of December 31, 1924, to the extent that it- provided 
that the rates fixed by the said Order No. 892 “should be 
placed in effect and should remain in effect until altered, 
amended or recalled by order of this Commission , 9 9 and de- 
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fendants and intervener further aver that the sajid rates 
were actually placed in effect and that a period of one hun¬ 
dred and twenty days expired without the plaintiff noting 
any appeal or exception thereto. 

5. Defendants and intervener admit the averments of 
Paragraph 5. 

6. Defendants and intervener deny that the Public Utili- 
ties Commission was without authority to change or modify 
the sliding scale arrangement existing under the agreement 
of December 31, 1924, and aver that the question j of rates 
presents a continuing problem to be solved from time to 
time as it arises, and that the power of the Comigission to 
solve it is a continuing power to be exercised from time to 
time according to the need, and defendants and intervener 

admit that the plaintiff filed at the said hearing of 
51 May 25, 1931, a motion to dismiss as set j forth in 

Paragraph 6 and that the said motion was overruled 
for reasons then stated and appearing on the relcord and 
that the plaintiff noted an exception. j 

7. Defendants and intervener admit that evidence was 
presented at the said hearing that the maximum rate for 
current as far as consumption charges are concerned was 
at the time of the said hearing in accordance with Order 
No. 892 of the Public Utilities Commission 4.2 cents per 
kilowatt hour, but the defendants and intervener deny that 
rates were reduced in accordance with said arrangement 
from 10 cents to 4.2 cents, and aver that the maximum rate 
fixed under said arrangement was 7.5 cents as is shown by 
the record before the said Commission. Defendants and 
intervener further aver that evidence was presented at the 
said hearing of May 25, 1931, showing that certain mini¬ 
mum charges resulted in a much higher maximum rate than 
4.2 cents to a large number of consumers. Defendants and 
intervener are advised and believe and, therefore^ aver that 
a comparison of the rates for current in Washington with 
all of the other cities of the country is wholly immaterial 
and irrelevant and that the Public Utilities Commission 
properly excluded all such evidence at the hearing before 
the said Commission. Defendants and intervener for fur¬ 
ther answer to Paragraph 7 aver that the plaintiff as shown 
by the evidence was not only able to expand its plant and 
facilities but that during the period that the said Agreement 
was in effect it was enabled to earn rates of retulrn averag- 
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ing in excess of 10 per cent per annum on the rate base 
determined in accordance with the said agreement and 
without any depreciation whatsoever being deducted, al¬ 
though a depreciation reserve of approximately $8,585,- 
097.16 was accrued as of December 31, 1930, and that dur¬ 
ing the said period the plaintiff increased its corporate 
surplus by an aggregate amount of $11,740,847 and in¬ 
creased its investment in plant from approximately 
52 $32,000,000, the fair value as of January 1, 1925, to 

an amount in excess of $51,000,000. The defendants 
and intervener further aver that during the said period the 
sales of current increased enormously due to the said re¬ 
ductions in rates and to the increasing demand for current, 
and that the cost of production per unit decreased very 
sharply due to the increased sales and to improvements in 
the industry. 

V 

8. Defendants and intervener admit that on the 8th day 
of January, 1931, defendants passed, after notice and hear¬ 
ing, Order No. 919 over the objection of plaintiff and aver 
that said order speaks for itself. 

9. Defendants and intervener deny each and every aver¬ 
ment of Paragraph 9. Defendants and intervener are ad¬ 
vised and believe and, therefore, aver, that the matters set 
forth in the said paragraph constitute conclusions of law 
which are wholly unsupported by allegations of fact on the 
face of the bill of the plaintiff, and for further answer, 
defendants and intervener aver that the said Order No. 919 
of the Public Utilities Commission from 'which appeal is 
taken in this proceeding is a good and valid and lawful order 
after full hearing of all the matters necessary to the de¬ 
termination of the said order and in full compliance with 
the provisions of the Act of March 4, 1913, aforesaid, and 
particularly with Paragraph 18 thereof. 

10. Defendants and intervener deny each and every aver¬ 
ment in said Paragraph 10, and are advised and believe and, 
therefore, aver that the matters and things set forth in Para¬ 
graph 10 constitute conclusions of law which they are not 
required to answer, and further, defendants and intervener 
aver that the said Order No. 919 does not fix the rates of 
the plaintiff or in any way change the rates of the plain¬ 
tiff but is merely an informatory order of the Commission 
for the purpose of considering future methods of determin¬ 
ing rates. 
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53 11. Defendants and intervener deny each and every 
allegation of Paragraph 11 and aver that the mat¬ 
ters set forth in Order No. 919 were wholly within the juris¬ 
diction of the Commission and are supported by the record 
before the Commission, and defendants and intervener aver 
that the method of ascertaining rates set forth in Order 
No. 919 in so far as the said order purports to go id entirely 
reasonable and lawful and in accordance with Paragraph 
18 of the Act of March 4,1913, and with the law of the land, 
and defendants and intervener further aver that the Com¬ 
mission gave full, adequate and complete consideration to 
every factor going to the determination of a reasonable rate 
of return for the property of the said plaintiff public utility 
and that no evidence was excluded from the said proceeding 
which was relevant and material to the matters embraced in 
the said Order No. 919. 

12. The defendants and intervener admit that Paragraph 
64 is correctly quoted, and that the plaintiff filed; notice of 
dissatisfaction with the said order, and defendants and 
intervener deny each and every other allegation of said 
paragraph. Defendants and intervener are advisbd and be¬ 
lieve and, therefore, aver that the other matters embraced 
in said Paragraph 12 and its sub-paragraphs are irrelevant 
and immaterial and are conclusions of law not supported or 
based upon facts alleged in the bill nor on the record before 
the Commission, and defendants and intervener specifically 
deny that the notice of May 12, 1931, was indefinite, uncer¬ 
tain or vague or that the Order No. 919 is on its face irreg¬ 
ular or defective, and defendants and intervener aver that 
the receipt of the said notice and of the said order hre clearly 
shown by the acknowledgment of the plaintiff and by the 
filing of its notice of dissatisfaction. 

13 and 14. The defendants and intervener respectfully 
call to the attention of the Court the fact that there 

54 are no paragraphs 13 and 14, but that the paragraph 
numbered 15 in the plaintiff’s bill is in fa<?t the 13th 

paragraph of the said bill. Defendants and intervener ad¬ 
mit that the plaintiff filed a notice of its dissatisfaction with 
Order No. 919 of the said Public Utilities Commission. 

For further answer to the said bill of complaint, defend¬ 
ants and intervener aver that commencing May 25,1931, and 
pursuant to proper notices and continuing for three days 
thereafter the Commission gave full public hearing at which 


i 






4S 


POTOMAC ELECTRIC POWER COMPANY VS. 


full opportunity was given to all parties concerned to offer 
evidence with respect to the arrangement for a sliding scale 
of rates agreed upon by the plaintiff and the Commission 
December 31,1924. Defendants and intervener aver that at 
the said hearing evidence was adduced showing that rates 
had been fixed during the period from January 2, 1925, to 
the date of the said hearing which had yielded a rate of 
return in excess of 10 per cent per annum on a rate base 
consisting of a very ample valuation as of January 1, 1925, 
plus additions and less retirements but wholly without de¬ 
preciation although such depreciation was shown to have 
existed and that the record showed conclusively that there 
had been a recession in the cost of reproducing electrical 
properties since the date of the said agreement. 

(2) Defendants and intervener aver that the record be¬ 
fore the said Public Utilities Commission shows that the 
plaintiff at all times since January 1,1925, had a substantial 
monopoly of the sale of electric current in the District of 
Columbia and in its vicinity, and defendants and intervener 
aver that the plaintiff now has an absolute monopoly of the 
sale of electric current in the said territory, and that the 
said monopoly is protected by Act of Congress and that 
as a result of the said monopoly the operating costs of the 
said plaintiff are lower. 

(3) Defendants and intervener aver that because of the 
compact nature and rapid growth of the territory in 

55 the District of Columbia served by the said plaintiff, 
the number of its patrons has increased very rapidly 
and without corresponding increase in the amount of prop¬ 
erty needed to serve such patrons. 

(4) Defendants and intervener aver that the record shows 
that the consumption of electric current in the District of 
Columbia has increased regularly and without marked fluc¬ 
tuation and at an average increase of approximately thir¬ 
teen per cent per annum. 

(5) Defendants and intervener aver that the record shows 
that the cost of production of electric current has declined 
materially and is declining so that under the method pro¬ 
posed in Order No. 919 the full benefit of any such decline 
in the cost of production or increase in the sales of electric 
current would remain with the plaintiff. 



MASON M. PATRICK ET AL. 


49 


(6) Defendants and intervener aver that the record shows 
that under the method proposed in Order No. 919 the rate 
of return on the value of the property of the plaintiff jwould 
at all times exceed 7M> per cent and that all such excess 
would remain with the said plaintiff. 

(7) Defendants and intervener aver that the record shows 
that the method of determining the rate base under Order 
No. 919 establishes a rate base far in excess of the fair value 
of the property of the plaintiff as determined under the law 
of the land in that no deduction is made for depreciation, 
and further, that no deduction is made for the material 
recession in construction costs since the date of initial! deter¬ 
mination of said rate base. 

(8) And the defendants and intervener aver that the rec¬ 
ord show’s that v’ith a return ascertained as under Order 919 
the plaintiff w’ould have not the slightest difficulty in finan¬ 
cing all necessary additions to its property at vefy low 
rates of interest and that after the payment of the demands 
of all funded indebtedness there w’ould remain for ! distri¬ 
bution to the common stock holders of the said plaiiitiff an 

amount of money which v’ould represent a rate of 
56 return on such stock far above the rate of retjurn on 
any comparably secure enterprise, public or private, 
in this territory. 

(9) Defendants and intervener aver that a very large 

proportion of the current of the plaintiff is sold to its parent 
company at or below actual cost of production and that no 
consideration was given to this fact in Order No. 919 of the 
Commission. j 

(10) Defendants and intervener aver that the sales of 

electric current have continued to increase during tjhe year 
1931 and that the net profits of the operation are not less 
than during the preceding year, although the operating ex¬ 
penses are abnormally and unusually increased in: certain 
particulars by reason of the movement of the offices of the 
Company and increased cost of management. i 

(11) Defendants and intervener aver that the entire his¬ 
tory of the operation of the plaintiff since January 1,1925, 
shows a steady consistent growth and an absence of hazard 
and of fluctuation such as is experienced in non-public enter¬ 
prises and that the record shows that such non-hazardous 

4—5819a 
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enterprises can be financed at much less rates of interest 
than more hazardous enterprises. 

(12) Defendants and intervener aver that under the pro¬ 
visions of the Act of March 4, 1913, aforesaid the greatest 
weight is to be given to the orders of the Commission based 
on evidence as is provided in Paragraph 69, and further, 
that Order No. 919, in so far as it differs from any prior 
order of the Public Utilities Commission, must be considered 
as having superseded any prior order of the Commission. 
(Paragraph 69.) 

And having fully answered the bill of complaint filed 
herein, defendants and intervener pray that said bill be 
dismissed. 

MASON M. PATRICK, 

HARLEIGH H. HARTMAN, 

57 DONALD A. DAVISON, 

Members of the Public Utilities 
Commission of the District of 
Columbia. 

RICHMOND B. KEECH, 

People's Counsel, D. C. 

WILLIAM W. BRIDE, 

General Counsel, P. U. C. 

WILLIAM A. ROBERTS, 

Counsel, P. U. C. 

District of Columbl\, ss: 

Mason M. Patrick, Harleigh H. Hartman, Donald A. 
Davison and Richmond B. Keech, being first duly sworn, 
on oath depose and say that they are, respectively, mem¬ 
bers of the Public Utilities Commission of the District of 
Columbia and People’s Counsel of the District of Columbia ; 
that they have read the foregoing answer signed and sub¬ 
scribed by them and know the contents thereof, and that the 
matters and things therein stated they verily believe to 
be true. 

MASON M. PATRICK, 

Members of the Public Utilities 
Commission of the District of 
Columbia. 

RICHMOND B. KEECH, 
People's Counsel, D . C. 
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Subscribed and sworn to before me this 15th day 6f De¬ 
cember, 1931. 

[seal.] ADAM A. GIEBEL,, 

Notary Public , B. C . 

58 Memorandum . j 


Findings of Fact and Conclusions of Law. j 
Filed July 28, 1932. j 


**•***•! 

j 

j 

This is an appeal by the plaintiff from Order |919 of 
the Public Utilities Commission of the District of Columbia 
entered on the 8th day of June, 1931. This Order 919 
modifies a sliding scale arrangement promulgated by a 
decree of this Court on the 31st day of December, 1924, 
pursuant to the provisions of Paragraph 18 of Section 8 
of the Act creating the Public Utilities Commission of the 
District of Columbia, approved March 4, 1913 (3j7 Stat. 
974). ^ j 

The matter was then before this Court on appeals from 
two orders of the Commission, one fixing a valuation of 
the plaintiff’s property, the other establishing rates! Pend¬ 
ing these appeals, the Commission and the plaintiff! agreed 
on a current valuation of the latter’s property in the 
amount of $32,500,000, including property in Maryland, 
and on a sliding scale rate adjustment under which one 
half the excess earnings on the agreed rate base above 
7 1 / 4% per cent thereof were to be considered as qqual to 
the amount available for reduction in rates each 
59 succeeding year. It was agreed that the rate base 
should be increased by the net cost of property 
added, that no depreciation should be deducted therefrom, 
that annual charges for depreciation should be accrued at 
such a rate as to eventually approximate 20 per! cent of 
the current rate base. There was a provision under which 
rates were to be adjusted upward if the return fell below 
7%% per cent for five consecutive years, 7 per cent for three 
years, or 6% per cent for twelve months. 

The decree of December 31st, 1924 embodied this agree¬ 
ment, and it is now insisted by the plaintiff that the Com¬ 
mission was without jurisdiction to issue Order 919 and 


i 
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thus alter the agreement, as the agreement was a contrac¬ 
tual arrangement made before a court of competent juris¬ 
diction for the purpose of terminating suits then in prog¬ 
ress: and, further, that the Court alone can modify or re¬ 
voke the sliding scale in this consent decree, and that the 
Commission should have applied to the Court originally 
and sought the desired modification. 

This question was considered by Chief Justice Wheat in 
disposing of a preliminary motion herein, and, in a memo¬ 
randum opinion, he said: 

44 Neither that decree (the so-called consent decree) nor 
the agreement upon which it was based, had, or could have 
had, under the statute, the effect of settling permanently 
the question of the proper rates to be charged by the plain¬ 
tiff. The question presents a continuing problem to be 
solved from time to time as it arises. So is the power 
of the Commission to solve it a continuing power, to be 
exercised from time to time according to need. Corre¬ 
spondingly, the duty of the Commission is a continuing 
duty. Neither a court decree nor an agreement can deprive 
the Commission of that power or absolve it from that 
duty. 77 

60 I am in accord with the opinion of the Chief Jus¬ 
tice. If the contention of the plaintiff is sustained, 
it would follow that henceforth this Court would be obliged 
to take original jurisdiction in every matter affecting the 
rates of the Company, and, upon its own initiative or upon 
petition, to make the primary studies of the adequacy and 
reasonableness of rates, as well as to prescribe a scale of 
rates for the future in accordance with its conclusions. 

This Court is not required, nor is it permitted, to usurp 
the functions of the Commission. As was said by the Su¬ 
preme Court in Keller v. The Potomac Electric Power 
Company, 261 U. S. 428, 442, “Congress intended that the 
Court shall revise the legislative discretion of the Commis¬ 
sion bv considering the evidence and full record of the 
case and entering the order it deems the Commission ought 
to have made. 77 

I, therefore, find that the Public Utilities Commission 
had jurisdiction to issue Order 919, and to alter or amend 
the existing sliding scale arrangement. 

The plaintiff further contends that the sliding scale in 
Order 919 is unreasonable and confiscatory. It will serve 
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no useful purpose here to review the evidence on which 
this order is based. The plaintiff appeared and was ac¬ 
corded a fair hearing before the Commission. I have care¬ 
fully considered 44 the evidence and full record of the case” 

* 

before the Commission, and am of the opinion that the yield 
under the sliding scale proposed in Order 919 is Reason¬ 
able and not confiscatory. However, it was \ shown 

61 that the percentages used in the said Order were so 
devised as to result at certain particular intervals 

in a greater reduction relatively when a larger siim was 
earned than if a smaller percentage of profit had been 
derived. During the course of the argument, counsel for 
the Commission stated that such an overlapping method 
involved a forecast of future conditions, and on brief there 
was recited on behalf of the Commission an adjustment of 
the sliding scale in Order No. 919, known as the jstep-up 
method, under which no overlapping condition occurs. 

It lies within the power of this Court, after full review 
of the evidence on appeal, to enter an order modifying 
or amending that of the Commission, Keller v. Potomac 
Electric Power Company, supra. In view of the great de¬ 
sirability of retaining in effect the sliding scale method and 
of avoiding further delay in accomplishing the reductions 
of rates thereunder, I am of the opinion and so find that 
the Commission’s order should be amended so as! to read 
as follows: 

j 

(4) If the rates hereafter yield more than 7% in any 
twelve month period, on the rate base for that period, de¬ 
termined as aforesaid, the excess over and above;the said 
7% shall be used in a reduction of rates to be chairged the 
public for electric service thereafter as follows: I 

If the amount earned is above seven per cent (|7%) and 
less than eight per cent (8%) of the rate base, rates for 
the following twelve months based upon the business done 
during the twelve months in which such excess occurred 
shall be adjusted so that the gross receipts of ihe Com¬ 
pany shall be reduced by one-half (1/2) of such Excess: if 
the amount of the return is in excess of eight i per cent 
(8%) and less than nine per cent (9%), an additional 
amount of three-fourths (3/4) of the said excess above 
eight per cent (8%) shall be used for the Reduction 

62 of rates: if the amount earned is in excess of nine 
per cent (9%) a further additional amount of five- 
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sixths (5/6) of the excess above nine per cent (9%) shall 
be used in like manner for the reduction of rates. 

I find that the rate of return which would be yielded by 
such a modification of Order No. 919 would be somewhat 
in excess of the yield under that Order, would avoid con¬ 
fusion due to the overlapping method, and would constitute 
a fair and reasonable return upon the value of the prop¬ 
erty of the Company. An order will be entered in accord¬ 
ance with these findings. 

0. R. LUHRING, 

Justice . 

And to each and all of said findings of fact and conclu¬ 
sions of law the plaintiff excepts. 

0. R. LUHRING, 

Justice . 


63 Decree. 

Filed July 29, 1932. 

####### 

Upon consideration of the pleadings in the above cause, 
the evidence and full record of the case before the Public 
Utilities Commission and oral argument and brief for the 
respective parties, it is this 29" day of July, 1932, 

Adjudged, ordered, and decreed that the Order of the 
Public Utilities Commission No. 919, as herein altered and 
amended, be and the same is hereby affirmed. 

It is further ordered that Paragraph 4 of the said Order 
No. 919 be altered and amended as follows: 

(4) If the rates hereafter yield more than 7% in any 
twelve month period, on the rate base for that period, de¬ 
termined as aforesaid, the excess over and above the said 
7% shall be used in a reduction of rates to be charged the 
public for electric service thereafter as follows: 

If the amount earned is above seven per cent (7%) and 
less than eight per cent (8%) of the rate base, rates for 
the following twelve months based upon the business done 
during the twelve months in which such excess occurred 
shall be adjusted so that the gross receipts of the 

64 Company shall be reduced one-half (1/2) of such 
excess; if the amount of the return is in excess of 

eight per cent (8%) and less than nine per cent (9%), an 
additional amount of three-fourths (3/4) of the said excess 
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above eight per cent (8%) shall be used for the reduction 
of rates; if the amount earned is in excess of nine $er cent 
(9%) a further additional amount of five-sixths (5/6) of 
the excess above nine per cent (9%) shall be used in like 
manner for the reduction of rates. 

O. K. LUHRING, 

Justice. 

I 

And the Potomac Electric Power Company in opbn court 
noted an appeal to the Court of Appeals of the iDistrict 
of Columbia from this decree, and the Court thereupon 
fixed the amount of the appeal bond to operate as a cost 
bond to be executed by said appellant in the penalty of 
One Hundred Dollars ($100.) and for good cause show the 
time for presenting a statement of the evidence in this 
case for approval by the Court is hereby extended to the 
10th day of October, 1932. ! 

0. R. LUHRING, 

Justice. 

Memorcmdum. ! 


August 12, 1932.—Undertaking on appeal for 
proved and filed. 


$100 ap- 


65 Suggestion of Retirement of Harleigh H. Hartman 
and Appointment of Rily E. Eigen as a Member of 
the Public Utilities Commission. 


Filed August 13, 1932. j 

i 

# * # # * * | * 

Now comes William W. Bride and William A. Roberts, 
attorneys for the defendants in the above entitled Cause, and 
suggest the retirement of Harleigh H. Hartman; from the 
Public Utilities Commission of the District of Columbia on 
December 15,1931, and the appointment of Rily E. JElgen and 
his induction into office as a member of the Public Utilities 
Commission of the District of Columbia on January 20,1932. 

WILLIAM W. BRIDE,I 
WILLIAM A. ROBERTS, 
Attorneys for Defendants. 

Approved. 

S. R. BOWEN, 

JNO. S. BARBOUR, 

E.D.D., I 

Attorneys for Plaintiff . j 
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66 Assignment of Errors. 

Filed October 4,193'2. 

******* 

Comes now the Potomac Electric Power Company, Ap¬ 
pellant, by its counsel, and for assignment of errors, says 
that the Court erred: 

1. In passing and entering the Decree of July 29,1932. 

2. In finding that the appellant was accorded a fair hear¬ 
ing before the Commission. 

3. In holding that the Public Utilities Commission had 
jurisdiction to issue its Order No. 919 and to alter or amend 
the existing sliding scale arrangement in the respects it at¬ 
tempted so to do. 

4. In finding that enforcement of Order No. 919, as 
amended by the Court, would afford appellant a fair and 
reasonable return upon the value of its property. 

5. In holding that Order No. 919, as amended by the Court, 

should be affirmed. 

67 6. In affirming Order No. 919 as altered and 
amended bv the Decree of July 29,1932. 

7. In holding that the Public Utilities Commission had 
jurisdiction to alter or amend, without the consent of the 
appellant, the sliding scale arrangement provided in the 
Agreement and Consent Decree of the Supreme Court of the 
District of Columbia passed and entered on December 31, 
1924 in the cases entitled 4 4 Potomac Electric Power Com¬ 
pany, Plaintiff, against Public Utilities Commission of the 
District of Columbia,et al., Defendants,” Equity Nos.35,336 
and 35,341. 

8. In holding that the Court had power, without the con¬ 
sent of the appellant, to modify and amend the sliding scale 
arrangement provided in the Agreement and Consent Decree 
of December 31,1924. 

9. In holding that the Public Utilities Commission has 
power, without the consent of the appellant, to reduce the 
rate of return provided in the sliding scale arrangement set 
forth in the Agreement and Consent Decree of December 31, 
1924 and otherwise to modify the provisions of said Agree¬ 
ment and at the same time to require that the rate base of 
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the appellant be determined in accordance with the method 
which is set forth in said agreement and which was agreed 
to solely for the purposes of such agreement ahd for the 
application of the sliding scale therein set forth. 

10. In holding that the Public Utilities Commission has 
power, without the consent of the appellant, to deduce the 
rate of return provided in the sliding scale arrangement set 

forth in the Agreement and Consent Decree of De- 

68 cember 31, 1924 and otherwise to modify £he provi¬ 
sions of said agreement and at the same tirbe to limit 

the amount of depreciation which may be charged by the 
appellant against earnings to an amount computed in ac¬ 
cordance with the formula which is set forth in sjaid agree¬ 
ment and which was agreed to solely for the purpose of such 
agreement and for the application of the sliding scale therein 
set forth. 

I 

11. In holding that the Public Utilities Comnfission has 
power, without the consent of the appellant, to limit the 
amount of the depreciation reserve which may be accumu¬ 
lated by the appellant to an amount not exceeding 20% of 
its rate base. 

12. In holding that the Public Utilities Commission has 
power, without the consent of the appellant, to provide that 
the appellant may obtain increases in rates in the future 
only, if the average return for any consecutive five-year 
period falls below 6%%, or, if the average return for any 
consecutive three-year period falls below 6 1 /*>%, or, if the 
average return for any consecutive twelve-monjths period 
falls below 614%, of the rate base. 

13. In holding that the Public Utilities Comrpission has 
power, without the consent of the appellant, to lijnit for all 
time in the future the extent to which the appellant may be 
entitled to increases in rates. 

14. In finding that the Decree of July 29,1932 in its neces¬ 
sary effect does not deprive appellant of its property with¬ 
out due process of law, or does not take it'for public 

69 use without just compensation, contrary tp the guar¬ 
anties of the Constitution of the United Sthtes. 

15. In holding that unless the Public Utilities Commis¬ 
sion has jurisdiction to issue its Order No. 919 and thus 
alter the Agreement and Consent Decree of December 31, 
1924, it would follow that henceforth the Supreme Court 
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of the District of Columbia would be obliged to take origi¬ 
nal jurisdiction in every matter affecting the rates of the 
appellant, and, upon its own initiative or upon petition 
make the primary studies of the adequacy and reasonable¬ 
ness of rates, as well as to prescribe a scale of rates for 
the future in accordance with its conclusions. 

16. In refusing or failing to find and hold that the notice 
of the Public Utilities Commission dated May 12, 1931, 
calling the hearing complained of, was indefinite, uncer¬ 
tain and vague, in that it failed to state anvthing within 
the proper jurisdiction of the Commission and that the 
order made upon the hearing held pursuant thereto was 
invalid. 

17. In refusing or failing to find and hold that the Pub¬ 
lic Utilities Commission did not give notice of the hearing 
upon which Order No. 919 was based in the manner pre¬ 
scribed by the Public Utilities Act. 

18. In refusing or failing to find and hold that Order 
No. 919 was irregular, defective, unlawful and void in that 
it does not contain the finding specifically required by the 
Public Utilities Act as a prerequisite to any changes in 

rates, tolls, charges or schedules, namely a finding 
70 that the existing rates, tolls, charges or schedules 
are unjust, unreasonable, insufficient or unjustly dis¬ 
criminatory or preferential or otherwise in violation of 
the provisions of the Public Utilities Act. 

19. In refusing or failing to find and hold that each and 
all of the findings of the Public Utilities Commission in 
its Order No. 919 were made without warrant of law, and 
that there was nothing before the Commission to have 
justified the inquiry and hearing complained of, and that 
no valid order could be entered pursuant thereto. 

20. In refusing or failing to find and hold that there 
was no evidence before the Public Utilities Commission 
sufficient to sustain the finding contained in Order No. 919 
that the rate of return yielded by the existing sliding scale 
arrangement was excessive and unreasonable, or to show 
that the rates of the appellant charged the public were 
unreasonable. 

21. In refusing or failing to find and hold that there was 
no evidence before the Public Utilities Commission to show 
that Order No. 919 would yield a fair return on the present 
value of the property of the appellant used and useful for 
the convenience of the public. 
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22. In refusing or failing to find and hold that the ex¬ 
clusion of the Public Utilities Commission ofj evidence 
offered by the appellant at said hearing with fespect to 
the reasonableness of its rates, including evidence showing 
a comparison of electric rates charged by the appellant to 
the public with rates of other electric companies doing a* 
similar business elsewhere, was error. 

71 23. In refusing or failing to find and hold that the 

evidence presented to the Public Utilities Commis¬ 
sion at the hearing held before said Commission was insuffi¬ 
cient to support Order No. 919. 

24. In refusing or failing to find and hold that the find¬ 
ings of the Public Utilities Commission in its Order No. 919 
predicated upon an illegal hearing, are contrary to the evi¬ 
dence, the weight of the evidence, the facts and the law. 

25. In refusing or failing to find and hold that it jwas neces- 
sarv for the Public Utilities Commission to first! ascertain 
the value of the appellant’s property in order to determine 
what rate of return was yielded by the rates of the!appellant. 

26. In concurring with, or ascribing any foiice to, the 
reasons ascribed in overruling the Motion to Dismiss, when 
the reasons so announced were not on a point then decided, 
or then requiring any decision. 

27. In refusing or failing to find and hold thatithe Public 
Utilities Commission in its Order No. 919 has misconstrued, 
misapplied and violated the purpose and intent of the Act of 
Congress of March 4, 1913, and amendments thereof, creat¬ 
ing the said Commission, and by its said Order attempts to 
prescribe confiscatory rates of return previous to] independ¬ 
ent of and unrelated to any proceedings properly before 
it, and without any complaint as to any of the ratjes charged 
by the appellant to the public for electric service; furnished, 
or as to any particular charge to an individual therefor, and 

without any specific finding that any of the appellant’s 
72 existing rates are unreasonable, unfair, or discrim¬ 
inatory, but in spite of the ruling of the Commission 
at its hearing upon which said Order is predicated, that no 
question was raised as to the reasonableness or fairness of 
the rates of the appellant, as well as without the ascertain¬ 
ment of any rate base upon which any of the purported rates 
of return could be applied. 

28. In refusing or failing to find and hold that| Order No. 
919 constituted an arbitrary attempt to set up a theory of 
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regulation not recognized by law, or to set up some unlawful 
arrangement whereby there will be applied a new test for 
the determination of rates to be charged the public by the 
appellant for electric service furnished, not based upon their 
reasonableness or fairness, but measured by the volume of 
appellant’s business and what profit it may make or obtain 
through efficient management thereof. 

S. R. BOWEN, 

JNO. S. BARBOUR (B), 

Attorneys for Potomac Electric 

Power Company, Appellant. 

73 Designation of Record. 

Filed August 19, 1932. 
**#**## 

The Clerk will please prepare a transcript of record in 
the above entitled cause for the Court of Appeals, to in¬ 
clude the following: 

1. Bill of Complaint. 

2. Order granting People’s Counsel leave to enter ap¬ 
pearance and file intervening petition. 

3. Memorandum of Chief Justice Wheat overruling 
Motion to Dismiss. 

4. Order overruling Motion to Dismiss. 

5. Answer to Bill of Complaint. 

6. Suggestion of retirement of defendant Harleigh H. 
Hartman and substitution of Rilv E. Eigen as defendant. 

7. Memorandum Findings of Fact and Conclusions of 
Law’. 

8. Exceptions of Plaintiff to Findings of Fact and Con¬ 
clusions of Law. 

9. Decree of Julv 29, 1932. 

10. Notation of Appeal and extension of time for filing 
statement of evidence. 

11. Memorandum of appeal bond approved and filed. 

12. Stipulation as to record and evidence. 

13. Record before Public Utilities Commission (included 
in 12). 

14. Memorandum of filing of statement of evidence. 

15. Statement of evidence (included in 12). 
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16. Stipulation as to rates—January 20, 1932 

74 (included in 12). j 

17. Assignments of error. 

18. This designation. 

S. N. BOWEN, 

JNO. S. BARBOUR, (B), | 
Attorneys for Plaintiff, 
Potomac Electric Power Coinpany. 

Service acknowledged this 19th day of August, 1|932. 

WILLIAM W. BRIDE, 

W. A. R., 

General Counsel, P. U. (J.; 
WILLIAM A. ROBERTS, | 

Counsel P. U. C., 
Attorneys for Defendants. 
RICHMOND B. KEECH, | 

People's Counsel, Dist. \of Col. 

j 

Memorandum. 

j 

October 4, 1932.—Stipulation as to Record and ^Evidence 
signed and filed (in duplicate). I 

Supplement to Designation of Record. 


t o 


Filed August 26, 1932’. 


* 


The Clerk of the Court will please include in jthe tran¬ 
script of record heretofore designated by the plaintiff, the 
following: 

1. Motion to dismiss of the defendants and intervener. 

2. This supplemental designation. 

WILLIAM W. BRIDE, 

General Counsel, Public Utilities 
Commission, District of Columbia. 
RICHMOND B. KEECH, j 
People's Counsel, District of Columbia. 

Service acknowledged this 26th day of August, 11932. 

S. R. BOWEN, i 
E. D. D., ! 

Attorney for Plaintiff, 
Potomac Electric Power Company. 
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76 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 75, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 53475 in Equity, wherein 
Potomac Electric Power Company, a Corporation is Plain¬ 
tiff and Public Utilities Commission of the District of 
Columbia, et al. are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of October, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

77 In the Supreme Court of the District of Columbia. 

Equity. No. 53475. 

Potomac Electric Power Company, a Corporation, 

Plaintiff, 

vs. 

Public Utilities Commission of the District of Columbia 
and Mason M. Patrick, Harleigh H. Hartman, and John 
C. Gotwals, Constituting the said Public Utilities Com¬ 
mission of the District of Columbia, Defendants. 

Stipulation as to Record and Evidence. 

In order to comply with Rule V of the Court of Appeals 
of the District of Columbia and to avail to the fullest ex¬ 
tent all of the provisions of the various sections and sub¬ 
sections of that Rule intended to shorten records on ap¬ 
peal, save expense of copying and certifying non-essential 
parts thereof, and at the same time to preserve to the re- 
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spective parties the full benefit of all and any portions of 
the original record which through inadvertence on the part 
of either party may not have been adequately incorporated 
in this statement and which either party may hereafter 
deem of sufficient importance to bring to the further at¬ 
tention of any Appellate Court having jurisdiction in the 
premises, or which any such Court may desire to inspect 
for the purpose of clarifying this stipulation or construing 
it before deciding any question presented on the appeal 
from the final decree in these causes, it is hereby stipulated 
and agreed by and between counsel for the respective par¬ 
ties that the pleadings before the Public Utilities Com¬ 
mission, the orders of said Commission and the substance 
of the evidence pro and con bearing on issubs of fact 
78 and points of law raised and passed on by! the Pub¬ 
lic Utilities Commission and the Court are as herein¬ 
after stated, with the further agreement that either party 
may refer to the original record, including any document of 
which the Commission took judicial notice, and quote any 
fair extracts therefrom in their respective briefs lor other¬ 
wise which may have been omitted from this stipulation 
and which such party may deem necessary for ja correct 
understanding of the case or any question arising therein, 
including the correct meaning of this stipulation and any 
matter covered by it, provided the exact paging of the 
original record from which such extracts are taken are 
clearly indicated; with the further right to any Appellate 
Court having jurisdiction in the premises to have produced 
before it for inspection or examination the entire original 
record in this Court or any part thereof desired and 
deemed by it to be either necessary, convenient, qr helpful 
for the correct determination of the case or anjl- question 
therein. 
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Pleadings Before the Public Utilities Commission. 

Noiice of Investigation of the Results of Fixing Rates 

under Consent Decree. 

“Public Utilities Commission of the District of Columbia. 

P. U. C. No. 2708/28. 

May 1, 1931. 


Potomac Electric Power Company, 

10th and E Streets Northwest, 

Washington, D. C. 

Gentlemen : 

Reference is made to paragraphs 44 and 45 of the Act 
creating this Commission. 

An investigation has been made of the results of fixing 
rates to be charged by your company in accordance with 
the terms of the sliding scale arrangement now in use and 
of the effects of modifications of the said terms. This in¬ 
vestigation indicates the possible desirability of making 
such modifications. 

The Commission is satisfied that sufficient grounds 
79 exist to warrant a formal hearing being ordered as 

to these matters. 

\ 

This letter is the notification to you as required by para¬ 
graph 45, above mentioned, and ten (10) days after this 
date a time and place will be set for the hearing. 

Very truly yours, 

(Signed) ’ E. V. FISHER, 

[seal.] Executive Secretary.” 

9 

Notice of Hearing Before Commission. 

“Public Utilities Commission of the District of Columbia. 

Washington, May 12, 1931. 

Notice. 

Notice is hereby given that the Public Utilities Commis¬ 
sion will hold a formal public hearing in Room 102, District 
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Building, on Monday, May 25, 1931, at 10:00 o’eldck, a. m., 
to consider the results of operations under the sliding scale 
arrangement by which rates of the Potomac Electric Power 
Company have been fixed since January 1, 1925; and the de¬ 
sirability and effect of modifications of the terms of said 
sliding scale. 

By direction of the Commission. 

(Signed) E. V. FISHER, 

[seal.] Executive Secretary.” 

Receipt of Notice of Hearing. 

i 

i 

“Public Utilities Commission of the District of Columbia: 

Potomac Electric Power Company hereby acknowledges 
receipt of Notice of hearing to be held Monday, May 25,1931, 
this 18th day of May, 1931, for Potomac Electric Power 
Company. 

(Signed) W. F. H^M, 

[seal.] President.” 

80 Answer and Motion to Dismiss of Potomap Electric 

Power Company. 

(Note.— See Exhibit C to Bill of Complaint.) 

j 

Order of Commission. 

j 

(Note.— See Exhibit D to Bill of Complaint.) ! 

i 

Notice of Dissatisfaction. 

The Potomac Electric Power Company now giVes notice 
of its dissatisfaction with Order No. 919 of the Public Utili¬ 
ties Commission of the District of Columbia, passed June 
8, 1931, in the matter of the result of operations tinder the 
sliding scale arrangement, by which rates of the Potomac 
Electric Power Company have been fixed since January 1, 
1925, and of its appeal therefrom to the Supreme Court of 
the District of Columbia, which Order is irregular and de¬ 
fective on its face and is contrary to law and violative of 
the rights of the Potomac Electric Power Company under 

5—5819o j 
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the Constitution of the United States. Dated this 24th 
day of September, 1931. 

Substance of the Testimony and Unsworn Statements 
Before the Commission May 25, 26, & 27, 1931. 

The Secretary for the Commission read the notice of the 
hearing, after which the answer and motion to dismiss of 
the Potomac Electric Power Company was read, and the 
argument of counsel was made thereon. Whereupon the 
Commission denied the motion insofar as it related to the 
proceedings and the dismissal of the proceedings (R. 60). 

Thereupon Mr. Byers M. Bachman was called as a wit¬ 
ness on behalf of the Commission, and having been duly 
sworn, testified in substance as follows: that he was Chief 
Accountant of the Commission: that his audits (R. 61) in 
respect to the accounts of the Potomac Electric Power Com¬ 
pany were no different in respect to the accounts of all the 
utilities: that he must audit the accounts in their entirety, 
as he understood the requirements of the Commission’s 
accounting section : that his work included the supervision 
over the men who actually examined the books, and insofar 
as they were able to do so, either he or his assistants had 
verified the returns and accounting statistics of the 
81 companies, with respect to their revenues, operating 
expenses and the power produced. The witness was 
then handed a chart, which was marked for identification 
as Exhibit No. 1 (R. 62), the same being as follows: 

(Note. —Here insert Exhibit No. 1, attached hereto.) 

Mr. Bachman testified that this chart purported to show 
three curves, relating to gross revenues, power in kilowatt 
hours and net operating income of the Potomac Electric 
Power Company; that the curve marked “Kilowatt Hours” 
was charted from the monthly reports of the Power Com¬ 
pany, giving the total amount of kilowatt hours generated 
at its Bennings plant, and is divided as between the current 
that is accounted for, which is the current sold, and the 
current not accounted for; that the chart covers the amount 
of current sold by the Power Company during the period be¬ 
tween 1925 thru February, 1931 (R. 63). Mr. Bachman stated 
that the amount of current sold in February as shown by 
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Exhibit No. 1 was 28,195,000 kilowatt hours an4 that the 
amount sold in March was 27,702,000 kilowatt hburs; that 
the principal characteristic of curve labelled ^‘kilowatt 
hours 77 was that it showed an ever-increasing sale; that the 
increase in sales is regular so far as comparison with previ¬ 
ous years is concerned (R. 64); that he selected January 
1st, 1925 as the initial entry on the curve because that was 
the beginning of the period that the consent decree became 
effective. 

Mr. Bachman continuing, stated that the top curve on the 
chart labeled “Gross Revenue 77 was based upon data re¬ 
ceived entirely from the monthly reports submitted by the 
Power Company to the Commission, which show? the total 
gross revenue from the sale of current, and other operat¬ 
ing revenue for each month (R. 64); that the character¬ 
istics of that curve also show an ever-increasing increase 
in gross revenue; that it also shows the same ups 4nd downs 
as compared with each year, that there are sohie minor 
changes taking place due to some unusual conditions taking 
place during the year, but the curve shows the decline in 
each year and the up grade in each year as compared with 
the previous year; that the peak month iii the year 
82 is always December (R. 66); that the curve continues 
to decline regularly until the latter part of; the year, 
when it goes up; that the sharpest decline is in August 
(R. 66); that the characteristics of the curve $liow that 
through March and April of each of the years, with one ex¬ 
ception, there is a continuing decline; that the final point 
shown on the chart is March, 1931, when the gro^s monthly 
revenues were $893,000 (R. 67). 

Mr. Bachman continuing stated that the lowest curve on 
the chart is gross revenue (net operating incofne); that 
this was likewise based upon data taken from the monthly 
reports of the company (R. 68) and embraces the period 
from January 1, 1925 to March 31, 1931; that relating the 
curve of net operating income to the curve of gross income, 
showing the characteristics of the net operating income 
curve, the net operating income curve follows very closely 
the gross revenue curve, which would be perfectly natural 
unless there were some unusual expenditures which took 
place in operating expenses; that the characteristics of the 
curve through that period are practically uniform as com- 
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pared with the year prior, except that it shows a constantly 
increasing amount of gross operating income or net operat¬ 
ing income; that the peak net operating income falls also in 
December (R. 69); that the curve shows a downward trend 
after the month of January, with the minimum reached in 
the month of August, which seems to be regular throughout 
the chart (R. 70); that taking the three months of 1931 as 
to the general trend of the curve for the preceding years, 
it does not follow the trend of the curve for the year 1930 
in the month of February; that he did not know what 
brought that about, but there had been somewhat of a 
greater decline in the month of February; that in 1930 it 
was somewhat higher in January while in all the previous 
years it had always been lower in February than in Jan¬ 
uary; that this was also true in 1931. 

Mr. Bachman continuing, stated that the tabulation at the 
lower right-hand corner of the exhibit (R. 71) was put there 
simply for informative purposes; that it shows the net 
amount available for return in the first column for the years 
1925 to 1930; that it is customary for the accounting 
83 section to prepare for the Commission each year 
what they deem is the net amount available for re¬ 
turn; that the net amount available for return here does 
not necessarily follow the net operating income shown 
above in dollars, for the reason that these have been sub¬ 
ject to certain modifications made by the accounting sec¬ 
tion; that the figures have all come to the attention of the 
Power Company officials; that the second column shows the 
rate-base; that likewise they are accustomed to prepare for 
the Commission a statement of the rate-base, to be used at 
the end of each year in compiling the rates, which is pre¬ 
pared for the Commission once a year; that for the year 
1925 a figure of $33,608,000 is shown (R. 72); that this rate- 
base was correct as of June 30,1925, which was the average 
additions and betterments for the year added to the base 
that was in effect January 1st; that the base was weighted 
only as to increments during the year. 

Mr. Bachman further testified that the fourth column 
shows the rate of earnings, arrived at by dividing the rate- 
base into that available for return, which shows the per¬ 
centage for 1925 to be 9.62; for 1926—9.71; for 1927—9.21; 
for 1928—10.24; for 1929—10.31; for 1930—10.69 (R. 73); 
that the rate-base as stated was the one actuallv used dur- 
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ing the period involved, which was arrived at by taking the 
$32,500,000 they began with in 1925 and adding to it the 
additions and betterments each year, weighted! for that 
year, and undepreciated; that there are no deductions ex¬ 
cept for the retirements of property; that thisj does not 
necessarily follow the additions and betterments as re¬ 
ported by the Company to the Commission; the Commis¬ 
sion excludes certain items from the rate-basej that are 
shown in the capital accounts of the Company; that in each 
instance this rate-base had not been used in theivear sue- 
ceeding that in which it is labeled, as that rate-base would 
be increased by the other portion of the additions for the 
year; for instance, they would not start off with $490,412, 
that being the weighted base; they would start off with the 
full amount of the gross additions and betterments 
84 or net additions and betterments for the year, which 
would have a tendenev, of course, to increase that 
rate-base at the beginning of the year (R. 74). 

! 

At this point Exhibit No. 1 was asked to be admitted in 
evidence, and the following occurred: 


“Mr. Roberts: May it please the Commission, \ye ask that 
this exhibit be admitted in evidence at this time. 

Chairman Patrick: Do you wish to ask Mr. Bacjhman any 
questions with reference to the exhibit? 

Mr. Bowen: Yes, Mr. Chairman. 

Mr. Ham: Mr. Bachman, the rate-base as stated is that 
determined in accordance with the court decree of Decem¬ 
ber 31, 1924? 

Mr. Bachman: Well, it is not up to me to interpret the 
decree. This is built up according to the manner in which 
the accounting section has always built it up. 

Mr. Ham: The only point I wish to ask about is| this: You 
started out with $32,500,000 on January 1, 1925? 

Mr. Bachman: Yes, sir (R. 75). 

Mr. Ham: That is correct, is it? 

Mr. Bachman: Yes. 

Mr. Ham: And to that you have made additions in ac¬ 
cordance with the provisions of the decree? 

Mr. Roberts: May it please the Commission, we will have 
to object to that question upon the ground that it is not 
within the power of the witness to determine whether it is 


i 
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in accordance with the decree or not. He can state what lie 
actually did. 

Chairman Patrick: Objection sustained. 

Mr. Ham: Was the rate base of $33,608,000 for 1925 de¬ 
termined upon by the Commission as the proper rate-base 
for determining* proper rates for 1926? 

Mr. Bachman: That was the base for which rates for 1926 
were determined. 

Mr. Ham: And that was known to the Commission 
85 in the latter part of 1925? 

Mr. Bachman: Yes, sir. Those figures were pre¬ 
sented, I think, in the latter part of October or the first of 
November. 

Mr. Ham: And similarly the rates for the succeeding 
years were made on the rate-base as specified in this 
exhibit ? 

Mr. Bachman: Yes, sir (R. 76). 

Mr. Ham: So that the facts which are shown for these 
years were known to the Commission at the time that these 
various rates were fixed? 

Mr. Bachman: They were the figures used by the Com¬ 
mission on which the reductions were made. 

Chairman Patrick: Are there any further questions, Mr. 
Bowen? 

Mr. Bowen: Before it is introduced, may it please the 
Commission, our objection to the introduction of this ex¬ 
hibit is upon the ground that there is no proceeding now 
before the Commission which permits a hearing of this 
kind or nature; that the rates for 1931 have been fixed by 
the Commission pursuant to the decree of court as of 
December 31, 1924, and we see no useful purpose in going 
into rates of return at this time when there would exist no 
power or right to put any different rates of return into 
effect by the Commission nor to make any changes in the 
rates or schedules of the company at this time, nor in any 
other way except pursuant to the decree. 

Mr. Roberts: May it please the Commission, to answer 
Mr. Bowen, he states his fundamental objection is that 
there is no proceeding before the Commission. That is 
merely a renewal of his motion to dismiss. 

Mr. Bowen: That is right (R. 77). 

Mr. Roberts: Then he states rates for 1931 have been 
fixed. We respectfully object. The Commission has fixed 


MASON M. PATRICK ET AL. j 71 

no rales for 1931. They fixed rates on January 1 for an 
indefinite period. ■' 

Chairman Patrick: Mr. Bowen’s objection is Overruled. 
The exhibit will be received in evidence. 

(The document theretofore marked for identification 
was received in evidence, marked Bachman Exhibit 
86 No. 1, and the same is forwarded herewith.) 

Mr. Bowen: We note an exception to the ruling of the 
Commission. Furthermore, we now move to exclude all of 
the testimony of Mr. Bachman upon the grounds stated 
heretofore in our motion to dismiss. 

Commissioner Hartman: Mr. Chairman, I think it would 
simplify matters if we could reach an agreement that it 
would be understood that Mr. Bowen makes objection to 
each bit of evidence as it is presented, upon the grounds 
already overruled, or upon the objections already over¬ 
ruled, and that Mr. Bowen takes exception to tin* ruling of 
the Commission in each instance. 

Mr. Bride: And let the exception run through the record 
(R. 78). ! 

Mr. Roberts: And may it be understood tjhat other 
grounds than the one that this proceeding is not a valid 
proceeding must be stated at the time. 

Chairman Patrick: Yes; any additional grounds of 
objection will have to be stated and ruled upon, j 

Mr. Bowen: But I wanted to say that all of the grounds 
we have urged in the motion to dismiss will be availed of 
now for moving to strike out the testimony of jMr. Bach¬ 
man or the testimony of any other witness who may be in¬ 
troduced by the Commission. 

Mr. Bride: You want your same objection to run through 
the record? 

Mr. Bowen: Yes. 

Chairman Patrick: It will be so understood, tjhat it will 
run through the record. And it will likewise be Understood 
that all of the said objections are overruled, and! to each of 
the rulings of the Commission, counsel for the Potomac 
Electric Power Company notes an exception. ’ ’ 

j 

In answer to a question by Mr. Keech, Mr. Bachman fur¬ 
ther testified (R. 79) that in the rate-base, appealing in the 
third column of the exhibit, he made no allowance whatever 
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there for the price trend, and that any figure in addition to 
the $32,500,000 is in at the cost to the company. In answer 
to a question by Mr. Roberts, Mr. Bachman had 

87 stated in reply to Mr. Ham’s question, that the actual 
figure of $33,608,000 was used to compute rates for 

the year 1926; that this was the weighted figure for the 
close of the year; that they always used weighted figures; 
that of course, it may have been slightly different from this 
figure to the extent that the months of November and De¬ 
cember additions did not exactly agree with the estimates 
that were then used (R. 80); that the rates were computed 
prior to the time that the rate-base was known, and could 
not be a very material modification of that figure. 

To a question by Mr. Roberts: “And that is true of each 
of the succeeding vears down to and including the Year 
1930, that is, each of the vears you show in vour chart?”, 
Mr. Bachman stated: “If I am not mistaken, the year 1930 
is the figure that we did use. I have not gone back into my 
sheets to correct November and December additions and 
betterments. I am not exactly consistent there. But, on the 
other side, the net amount available for return has been 
corrected to take into consideration the correct figures for 
November and December, while the rate-base has not been 
corrected by whatever modification should be made.” 

Mr. Bachman further testified (R. 81), in answer to ques¬ 
tion by Mr. Roberts, that the net available for return upon 
November and December, 1930, amounted to a reduction 
after correction, and that he had made the correction which 
resulted in the reduction; that he could not say, without 
reference to the figures, whether any correction had been 
made in the rate-base, nor insofar as he could then ascer¬ 
tain, could he show whether anv correction would be in the 
nature of an increase or decrease. 

Mr. Bachman further testified, to questions asked by Mr. 
Clayton, that on his chart, Exhibit No. 1, he had only shown 
the amount of power sold, not the total generated; that the 
figure does not include the power generated by the 'Wash¬ 
ington Railway & Electric Company at the plant of the 
Potomac Electric Power Company (R. 82), that his 

88 estimates and figures were prepared from reports 
made by the Potomac Electric Power Company to 

the Commission, which were the basis of his calculations, 
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subject to whatever changes the Commission has made 
from time to time each year; that they checked the figures 
in the reports, as far as possible to do so, but that is long 
after the reports were rendered to them; that these checks 
were not satisfactory to him as an accountant, ahd that he 
would not say anything is satisfactory to him unless it is 
a figure he could absolutely support by knowledge of all 
that it contains (R. 83). 


In answer to a question by Mr. Ham: “Wefe the ac¬ 
counts for the first ten months of 1930 critically j examined 
by Mr. Bachman or his representatives before thie rates of 
1931 were fixed?” Mr. Bachman stated: “Of epurse, the 
term ‘critical’ might mean an examination of the books or 
it might mean simply a close analysis of them iso far as 
our comparative figures in the office were concerned. That 
is as far as we were able to go into this. Now, jin regard 
to the capital additions, I do know that we examined the 
nature of the job, of each job, and particularly each uncom¬ 
pleted job. But so far as revenues were concerned we had 
to take that after an examination of the year previous.” 

“Mr. Ham: Well, Mr. Bachman, we have a lptter here 
signed by General Patrick, Chairman of the Cobnnission, 
in which that statement is made. This is a letter dated 
January 16th, and in view of the question Mij. Clayton 
asked you it looked as if they were not critically Examined, 
but the statement of General Patrick is that they were crit¬ 
ically examined. I just wanted to show that letter if there 
was any question about it (R. 84). 

Mr. Roberts: Did you not state this figure was 
reported by the company? 

Mr. Bachman: Modified by some changes made by the 
Commission, as I say. 

89 Mr. Roberts: You say that modification was made 
only with respect to the rate-base. I ajn talking 
about the three curves shown here. 


the figure 


Mr. Bachman: No; there are some changes made there 
by the Commission. 

Mr. Roberts: With respect to gross revenueb for the 
year 1930 ? 

Mr. Bachman: The gross revenues for 1930 ar$ those re¬ 
ported by the company. 
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Mr. Roberts: If there was any examination made, the ef¬ 
fect of that examination is not shown in this curve? 

Mr. Bachman: No; it would not be shown. 

Mr. Roberts: With respect to net revenues for 1930 ? 

Mr. Bachman: That would not be shown” (R. 85). 

At this point, Chairman Patrick stated that there were 
one or two questions he would like to ask, to bring out a 
little more clearly the information intended to be conveyed 
by the chart, and the following occurred: 

“Chairman Patrick: Mr. Bachman, there are one or two 
questions I want to ask to bring out a little more clearly, 1 
think, the information conveyed by this chart. Take the 
upper portion which shows the gross revenues of the com¬ 
pany since the year 1925 down to and including the year 
1930. Has there been any year when the company’s gross 
revenue was not greater than in the year immediately pre¬ 
ceding? 

Mr. Bachman: No, sir; there has not. 

Chairman Patrick: Has there been any month in any one 
of those years in which the gross revenue was less than 
in the corresponding month in the year immediately pre¬ 
ceding ? 

Mr. Bachman: There has not been. 

Chairman Patrick: And as to the next curve, the kilo¬ 
watt hours, has there been any year in the series shown 
when the sales of power were less than in the immediately 
preceding year? 

Mr. Bachman: No, sir. 

90 Chairman Patrick: Then a similar question as to 
the third curve, the net operating income; has there 
been any year in which the net operating income was not 
greater than in the year immediately preceding (R. 86) ? 

Mr. Bachman: I am under the impression there was one 
month in there. 

Chairman Patrick: I do not say month; I said year. 

Mr. Bachman: No, sir; there has not been. 

Chairman Patrick: Then the company’s sales of power, 
the company’s gross revenue and the company’s net op¬ 
erating income in each and every one of those years has 
been greater than in the year preceding? 

Mr. Bachman: That is correct. 
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Chairman Patrick: I think you stated that the figures 
in the third column of the table, the column being headed 
‘rate-base’, that those figures were used to compute the 
rates for the following year. Is it not a fact that those 
figures were merely used to ascertain the percentage of 
the earnings of the company for the year to which the par¬ 
ticular figure referred? 

Mr. Bachman: That is correct. 

Chairman Patrick: And that no reference wad made to 
that particular rate-base in fixing rates for the following 
vear ? 

* i 


Mr. Bachman: No, sir. 

Commissioner Hartman: Right along that line I have a 
question. In each instance when the rates were f^xed as of 
January 1st, they were fixed for an indefinite period, and 
not for a year, were they not? 

Mr. Bachman: Yes (R. 87). 

Commissioner Hartman: There may have been one 
where they were fixed for a year’s period? 

Chairman Patrick: In the last column of the tabulation 
headed ‘Rate of Earnings’ that percentage for each of the 
six years, with the exception of the year '1927, has 
91 been greater than for the year immediately preced¬ 


ing, has it not? 


Mr. Bachman: Yes, sir. 

Mr. Bowen: I would just like to have the Reporter read 
the question of Commissioner Hartman prececling your 
question, Mr. Chairman. I did not understand iti 


(The question was then read by the Reporter,! as above 
recorded.) 


Mr. Ham: Mr. Chairman, there is one more question I 
would like to ask. Mr. Bachman, this exhibit and your 
testimony cover the months of January, February and 
March, 1931, do they not? j 

Mr. Bachman: They do. 

Mr. Ham: Will you please state how the gross! revenues 
for January, 1931, compare with gross revenues for Janu¬ 
ary, 1930 (R. 88) ? 

Mr. Bachman: The gross revenues for 1930 were 
$955,000; for 1931—$952,000; for the month of ^February, 
1930-—$920,000; for 1931—$895,000; for the hionth of 
March, $854,000, in 1930; $892,000 in 1931. 


i 
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Mr. Ham: Will you also give similar information with 
reference to the net operating income for January, Feb¬ 
ruary and March, 1931, as compared with the same months 
of 1930? 

Mr. Bachman: The reports of the Company show the net 
income for January, 1930 as $497,000; for 1931, $468,000. 
For February, 1930, $504,000; for 1931, $448,000. For 
March, $425,obo in 1930 and $435,000 in 1931. 

Mr. Ham: Taking those three months of 1931, how much 
less is the net operating income in 1931 than in 1930? 

Mr. Bachman: $75,000. 

Mr. Ham: Is that a tendency which is at variance with 
the other years as shown on this chart ? 

Mr. Bachman: No, sir. There is some slight difference 
there, of course, Mr. Ham. The same tendency exists, how¬ 
ever, in the gross in that compared with the previous 
months, that is, for the same months of the previous years, 
it shows quite an increase, of course (R. 89). 

Mr. Ham: Can you point to any place on this 
92 chart where the three months of January, February 
and March have a decreased net operating income as 
compared with the previous year otherw than 1931? 

Mr. Bachman: No, sir. 

Mr. Ham: Then it is different. It shows a different 
tendency. 

Commissioner Hartman: That word ‘tendency’ is sus¬ 
ceptible of a lot of interpretation. 

Mr. Ham: There were questions asked as to the general 
characteristics of these curves, and I am trying to bring 
out that the three months of 1931 do not correspond with 
the characteristics on the chart for previous years. 

Chairman Patrick: I think the witness answered that. 

Mr. Ham: Then I will phrase the question differently to 
meet your objection. Mr. Bachman, then the figures which 
you have given of the net operating income for the first 
three months of 1931 as compared with the first three 
months of 1930 are different in characteristics from the 
other years shown on this chart ? 

Mr. Bachman: Well, I would say that there were some 
slight differences; of course, the comparison is not exactly 
fair as it is set up, for the reason that in the latter part of 
1930 the company made certain adjustments in November 
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and December, as I recall, that should be applied |to the en¬ 
tire year, spread out over the entire twelve months, which 
is not reflected here, but reflects itself in either Kovember 
or December for the close of the year (R. 90). 

Mr. Ham: It has nothing to do- 

Mr. Bachman: It has very much to do with the compari¬ 
son with the previous year. 

Mr. Ham: I am only asking about the comparisons for 
the first three months of the previous years. 

Mr. Bachman: But to get that comparison qxact, you 
would have to go back and adjust your January, February 
and March figures for the previous years. 

Mr. Ham: I am only asking as a matter of fact 
93 whether the chart which you have prepared here for 
January and February, and if it were continued for 
March, would not show for the first three months of 1931 
a difference in characteristics from the balance of the same 
three months for the other years. 

Mr. Roberts: May it please the Commission, ^Ir. Bach¬ 
man has specifically stated what the facts were, namely, 
that the revenue in certain months was less than in the cor¬ 
responding months of 1930, and it seems the conclusion as 
to the characteristics cannot be more clearly Explained 
than in that way (R. 91). 

Mr. Ham: I did not see why the Chairman of the Com¬ 
mission attempted to bring out, and you, yoiirself, at¬ 
tempted to show what this chart shows in characteristics. 
You show certain months are higher than in th0 previous 
year. I think I am entitled to find out whether the three 
months of this year do not have a different characteristic 
than the previous years. 

Mr. Roberts: I believe that is shown, but I |think the 
figures as now shown sufficiently answer it. 

Commissioner Hartman: I do not think the question is 
susceptible of an intelligent answer as framed, because 
the word ‘characteristic’ in fairness to the witness, should 
be defined. 

Mr. Ham: All right. We will let it go. 

Mr. Bowen: Let the record show an exception to the rul¬ 
ing of the Commission. 

Chairman Patrick: There has not been any yeti 

Mr. Bowen: Hasn’t the Commission ruled? 
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Mr. Roberts: There wasn’t even an objection. 

Mr. Bowen: Then I think we are entitled to have the wit¬ 
ness answer (R. 92). 

Commissioner Hartman: I am asking Mr. Ham to please 
reframe the question and tell the witness what he means 
bv the term ‘characteristic.’ 

Mr. Ham: Put it this way: Can you point on this chart 
to any curve which indicates a loss in net operating 
94 income in the first three months of any year except 
for the first three months of 1931 as compared with 

1930! 

Chairman Patrick: Just a moment, please. Off the record. 

(Thereupon an informal discussion occurred which the Re¬ 
porter was directed not to record, after which the following- 
occurred:) 

Chairman Patrick: You may answer. 

•* 

Mr. Bachman: No, I cannot. 

Mr. Roberts: Mr. Bachman, you are speaking now as 
shown on this chart, the actual figures of the company! 

Mr. Bachman: That is correct. 

Chairman Patrick: Are there any further questions on 
this exhibit! 

Mr. Bovren: No further questions.” 

In answer to a question by Mr. Roberts, Mr. Bachman 
testified (R. 94) that there was an increase in the month of 
March 1931 in gross revenues, and that in the sales of cur¬ 
rent in kilowatt hours, there has never been a decline in any 
month over the corresponding month of the previous year; 
that that was what he intended to sav when he was testifying 
previously; that with reference to net operating income for 
the month of March, 1931, that also showed an increase 
over that of 1930 in the amount of $9200; that any conclusion 
that may be drawn from his testimony with respect to the 
first three months of 1931 would be affected by this revision 
of his previous statement (R. 95); that for the first two 
months of 1931, his previous testimony with respect to gross 
revenues, sales of current in kilowatt hours and net operat¬ 
ing income, as shown by Exhibit No. 1, would show a reduc¬ 
tion in gross revenues and in net revenues; that net revenue 
is merely a deduction of expense from revenue, and may be 
affected bv an increase or decrease in either. 
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95 Mr. Roberts further asked the question if it was 
reasonable to compare net revenues from year to 

year without knowing the elements of the operating costs, 
and Mr. Bachman testified (R. 96) that for statistical pur¬ 
poses you have to do it; that he would say it is a fhir thing 
to do; and that if you are going to compare two particular 
years, not a series of years, but two particular years, you 
should know any variables that enter into the determination 
of the net; that he did not have his records as to those ad¬ 
justments before him and would have to go back to the work¬ 
ing papers of 1930 in order to ascertain what they were; 
(R. 97) one was a question of taxes; they would ijot be re¬ 
flected there; that is, they would not be reflected as to the 
amounts; they would be included in the operating jexpenses 
as reported for those months; as an illustration—pie taxes 
set up for November (1930) were $91,000; for the preceding 
year, they were $69,000 in November—the adjustment was 
made in December; and in December, 1930, the taxes were 
set up as $13,000; for the year previous, December, $74,000 
(R. 98); so it is very evident there was a very large adjust¬ 
ment made in December that was applicable in patt to each 
month; that the next largest adjustment besides taxes was in 
the depreciation reserve, or retirement reserve, the retire¬ 
ment expense, it is usually called, which in December 1930 
was $29,000, while in December, 1929, it was $59,000; but 
these figures did not necessarily mean very much unless they 
knew exactly what the amounts were, because the scale under 
which they set up depreciation might have changed in the 
month of December, which he was pretty sure it did, in order 
to bring about this adjustment. 

Mr. Roberts then handed Mr. Bachman the report of 
the Company for March, 1931, for the purpose of making 
certain comparisons, and at this point, the following 
occurred : 

. 

96 4 ‘ Mr. Bachman: The net income applicable to cor¬ 
porate property in 1931 was $435,000; for March, 

3930, it was $425,000 (R. 99). j 

Mr. Roberts: What was the difference? 

Mr. Bachman: The difference there is $90,118. 

Mr. Roberts: That difference is in what direction? 

Mr. Bachman: An increase. 

Mr. Roberts: That is an increase ? 
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Mr. Bachman: Yes. 

Mr. Roberts: Will you please turn to the chapter on pro¬ 
duction costs and operating expenses for that month? 

Mr. Bachman: Yes, I have it. 

Mr. Roberts: Does the production cost for March, 1931, 
show an increase over 1930, and in what amount ? 

Mr. Bachman: The production costs, that is, raw material 
and labor used in production, shows an increase 1931 over 
1930 of $7000. 

Mr. Roberts: In that connection, Mr. Bachman, in your 
examination of accounts can you determine which account is 
most rapidly affected by an increase in sales of current ? 

Mr. Bachman: Naturally that account should be—the pro¬ 
duction cost (R. 100). 

Mr. Roberts: The production cost account. 

Mr. Bachman: Yes, sir. 

Mr. Roberts: If that increase in sales takes place without 
a material or unusual increase in the number of persons 
served, would the effect on production costs be larger or 
smaller? 

Mr. Bachman: Will you repeat your question, please, Mr. 
Roberts ? 

Mr. Roberts: If the increase in sales is to the same number 
of customers, would you expect to find more of that effect 
in production costs than in other accounts, or vice versa? 

Mr. Bachman: I would expect to find more of it in pro¬ 
duction, yes. 

Mr. Roberts: That is, the concentration of the increase to 
production accounts would be more marked? 

97 Mr. Bachman: Yes, sir. 

Mr. Roberts: And vou stated the increase for 

* 

March, 1931, w^as how much? 

Mr. Bachman: $7000, in round figures. 

Mr. Roberts: Will you please turn to the account ‘New 
business’ for the month of March, 1931? 

Mr. Bachman: Yes, I have it (R. 101). 

Mr. Roberts: What was the figure for last year, this year, 
and the difference? 

Mr. Bachman: The figure for last year—I am giving all 
of these in round figures—was $10,000; for this year, $18,- 
000, an increase of $8,000. 

Mr. Roberts: About what percentage of increase? 

Mr. Bachman: That is about a 45 per cent increase. 
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Mr. Roberts: $8,000 on $10,000? 

Mr. Bachman: I thought you were talking abofit $18,000 
against $8,000. That is about an 80 per cent increase. 

Mr. Roberts: And the next account, general miscellane¬ 
ous account? 

Mr. Bachman: The general miscellaneous expanses for 
March, 1930, were $93,000; for 1931, $103,000, an increase 
of $10,000. There is something over a ten per cent increase 
there. 

Mr. Roberts: Was there an adjustment for the account 
‘Rentals’ for the month of March, 1931? 

Mr. Bachman: There is no adjustment. There is a re¬ 
duction in the month of March, 1931, for rentals |(R. 102). 

Mr. Roberts: Is that reduction a recurring iteiri or non¬ 
recurring item? 

Mr. Bachman: It is a non-recurring item. 

Mr. Roberts: If that credit had not been included in the 
account, what would have been the net amount of the dif¬ 
ference in the account of this year over last year ? 

Mr. Bachman: $17,000. 

98 Mr. Roberts: With respect to the new business 
expenses for the year 1931, March, please state the 
figure for 1931, the figure for 1930, and the difference. 

Mr. Bachman: I did state that. 

Mr. Roberts: That was commercial expenses, Wasn’t it? 

Mr. Bachman: No; that was new business that you asked 
for, wasn’t it? j 

Mr. Roberts: Well, that is what I wanted. 

Air. Bachman: I gave you that. 

Air. Roberts: Will you compile an arithmetical aggre¬ 
gate of the increase in new business, general arid miscel¬ 
laneous and of that non-recurring credit? 

Mr. Bachman: $32,000. j 

Air. Roberts: It is about $32,000. j 

Air. Bachman: Yes (R. 103). 

Air. Roberts: What did you say was the amount of in¬ 
crease in net revenue this year over last year? 

Air. Bachman: $9000. * 


Air. Roberts: What were the comparative figures for 

• . J V _• __ __ _ 1 'll 1 J 


gross operating revenue this year as compared 
vear, and the difference ? 


with last 


6—5819a 
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Mr. Bachman: For the month of March ? 

Mr. Roberts: Yes. 

Mr. Bachman: The gross amounted to $43,000 increase. 

Mr. Roberts: Mr. Bachman, did you participate in the 
computations of excess earnings, so-called, for last year, 
1930? 

Mr. Bachman: I did. 

Mr. Roberts: Do you recall what is the aggregate amount 
of those excess earnings as computed? 

Mr. Bachman: $1,660,000. No; I beg your pardon. Do 
you mean the aggregate of the excess over the 7% per cent 
return ? 

Mr. Roberts: Yes. 

Mr. Bachman: $1,660,000. 

99 Mr. Roberts: Under the method of fixing rates at 
that time in effect that amount was applicable to re¬ 
duction in rates for this year? 

Mr. Bachman: One-half of that (R. 104). 

Mr. Roberts: Or how much? 

Mr. Bachman: $830,000. 

Mr. Roberts: Could that amount be equally distributed 
over the period of this year ? I do not mean mathematically, 
but would it be proper to distribute that amount equally 
over this year for the purpose of comparison? 

Mr. Bachman: Yes, sir. I do not see why not. 

Mr. Roberts: Assuming the actual sales of current which 
occurred this year and the actual gross revenues had the 
proportionate reduction in revenue occurred that was an¬ 
ticipated or computed on that $830,000, will you state the 
net income for each of the first three months of this year? 

Mr. Bachman: I do not believe I can do that without quite 
a considerable calculation on that. 

Mr. Bowen: Mr. Roberts, may I interrupt to ask the pur¬ 
pose of this? 

Mr. Roberts: May it please the Commission, I intend to 
show that the actual net earnings this year are very much 
in excess of the anticipated earnings upon the basis of busi¬ 
ness projected from last year as used in the determination 
of these rates. I would like to show the actual amounts of 
new revenue which could have been anticipated on that 
business and what has turned out to be the fact (R. 105). 

Mr. Bowen: And you are asking Mr. Bachman to project 
it? 
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Mr. Roberts: Merely to make the mathematical Computa¬ 
tion. 

Mr. Bowen: What is the purpose? I do not judt see the 
purpose of it. 

Mr. Roberts: The purpose is to show that the;business 
this year has increased far above the projected ampunt con¬ 
templated by the rates. 

Mr. Bowen: Hasn’t the witness— to what the 
100 earnings of the company have been under t^ie rates ? 

Hasn’t he already testified to that ? 

Mr. Roberts: He has so testified. 

Mr. Bowen: And he has also gone and given other figures 
as to the operation in January, February and Maxell. 

Mr. Roberts: That is correct. 

Mr. Ham: I would like to ask Mr. Roberts to refer to any 
projection of net earnings for 1931 that he knows of. 

Mr. Roberts: If the Commission please, a niotion to 
strike would lie after these questions are in, and it is more 
difficult to explain them than it is to have the answers be¬ 
fore the Commission (R. 106). 

Commissioner Hartman: In other words, you are otfer- 
ing to couple up afterwards? 

Mr. Roberts: And then I will be prepared to drgue the 
relevancy of the information at that time, if Mr. B6wen will 
defer his motion to strike. 

Mr. Bowen: I would like to have the record show an ob¬ 
jection at this time and then later on I might do so by a 
motion to strike as well. 

Mr. Roberts: On the question of the objection, It is rele¬ 
vant to show the contemplated earnings as gauged by the 
experience of past years as compared with the actual earn¬ 
ings, to show that the company has not incurred the amount 
of decreased income which was anticipated and which they 
claimed would be anticipated from the rates now in effect. 

Mr. Ham: Who claimed that? Do you claim it <fr do you 
claim the company claimed it? 

Mr. Roberts: My understanding is that the company 
claimed there would be a reduction of $830,000 thip year in 
their revenue. 

Mr. Ham: We said if the rates as provided in the decree 
for 1931 were to be reduced in the aggregate sum! amount¬ 
ing to $830,000 (R. 107). 
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Mr. Roberts: May it please the Commission, that must 
have come to the attention of the Commission, that the com¬ 
pany’s revenues were to be reduced $830,000 this year, that 
they were taking that much of a diminution in their 

101 actual revenues as compared with last year. And I 
want to show that was not the case. 

Mr. Bowen: Will you point to the decree and show where 
that is to be done? 

Chairman Patrick: Have you a specific objection, Mr. 
Bowen? 

Mr. Bowen: Yes, sir. Our objection is that we do not 
see the materiality or relevancy of this testimony. 

Chairman Patrick: Counsel has offered to couple it up. 
He has a right to proceed under that offer, hasn’t he? 

Mr. Bowen: That is for the Commission to rule, of 
course. But we must object, just the same. 

Commissioner Hartman: You have not stated anv 
grounds of objection at all just now. 

Chairman Patrick: The Commission will overrule the 
objection. The witness may answer. You may take an 
exception, Mr. Bowen. And after Mr. Roberts develops the 
testimony along this line if you wish to move to strike out, 
you may do so (R. 108). 

Mr. Roberts: For the month of January, 1931, what was 
the difference between the amount of gross revenues re¬ 
ceived and the amount which would have been received 
upon the basis of the rates of last year? 

Mr. Bachman: I have it here for January, February and 
March combined. 

Mr. Roberts: Can you state that figure for those months, 
Mr. Bachman? 

Mr. Bachman: The estimated reduction in rates at the 
time that the rates were reduced at the beginning of the 
year amounted to $124,000, while in reality schedule A 
shows an increase in business of $161,000 over that of last 
year. In other words, instead of a loss in revenue manifest¬ 
ing itself in the gross of $124,000, we have a gain of $36,000. 
Mr. Roberts: Will you compare the amount of the 

102 actual decrease in net revenue for those three months 
with the projected decrease in net revenues upon the 

basis which you have just used? 

Mr. Bachman: Will you repeat the question, please (R. 
109)? 


MASON M. PATRICK ET AL. 


85 


i 


nothing 


Mr. Bowen: It is understood, of course, we are objecting 
to this, that we do not see upon what basis thisj witness 
could make any such projection. 

Commissioner Hartman: Just what is your leghl objec¬ 
tion? ! 

Mr. Bowen: The legal objection is that there is 
in the decree that warrants any such projection. 

Mr. Hartman: That is the same objection that |you had 
this morning. Are you making a formal objection now? 

Mr. Bowen: Yes. 

Chairman Patrick: Overruled. 

Mr. Bowen: And you will allow us an exception? 

Mr. Bachman: Will you repeat your question, please? 

Mr. Roberts: Will you read my question, please!? 


(The following was then read by the Reporter:)| 

‘Mr. Roberts: Will you compare the amount of the actual 
decrease in net revenue for those three months jvvith the 
projected decrease in net revenues upon the basis which 
you have just used?’ 

Mr. Bachman: I do not have it as a whole herej. I was 
working only on schedule A when I gave you those figures. 

Mr. Roberts: Then we will have to accept your figures on 
schedule A (R. 110). 

Mr. Bachman: When I gave those figures to you I as¬ 
sumed that the company retained the amount of business it 
had last year plus whatever additional business has come 
in this year either from the same consumers or new con¬ 
sumers. So in this calculation I have taken last year’s 
business and I have applied to it the new rate and the old 
rate in order to show what the loss really was, and then the 
new business I have taken and have applied the new rate 
to it as though it was new business coming. The loss 
anticipated and the reduction in revenue with the 
103 new rates revised amounted to $124,000. ^hc gain 
in new business was $161,000, so the net was a gain 
on schedule A of $36,000 in the three months over that of 
last year. 

Mr. Roberts: I would like to ask the attorneys for the 
company if they intend to use the figures for the month of 
April? 

Mr. Bowen: If we put in any evidence. 
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Mr. Roberts: Then, of course, it will allow me to use the 
same figures. 

Mr. Bowen: Yes. Mr. Bachman, what figures are you 
using in your last answer ? Are they net or gross ? 

Mr. Bachman: Gross (R. 111). 

Mr. Roberts: I understand Exhibit No. 1 was admitted 
over objection this morning, Mr. Chairman? 

Chairman Patrick: Yes. 

Mr. Roberts: Mr. Bachman, I hand you the return of the 
company for the month of April, 1931. On the first page 
of that return there is a figure for gross revenues for the 
month of April and a comparison with the gross revenues 
of the same ’month of 1930. Will you please read those 
into the record? 

Mr. Bachman: The gross operating revenues for April, 
1931, are $881,000; for April, 1930, $850,000; an increase of 
$30,700 for April 1, 1931. 

Mr. Roberts: Over 1930? 

Air. Bachman: Over 1930. 

Mr. Roberts: What was the effect upon net revenues for 
the. same period? 

Mr. Bachman: The net for the same period, for April, 
1931, is $425,000; for April, 1930, $429,000, a decrease in 
net operating revenue for April, 1931, over 1930 of $4,200. 

Mr. Roberts: Would it be possible for you to conven¬ 
iently make the calculation with respect to April which you 
made for the first three months, namely, a comparison be¬ 
tween the projected loss on that amount of business 
104 as a result of the reduction in rates from 4.8 to 4.2 
and the actual loss (R. 112)? 

Mr. Bachman: If the figures are available I can easily 
do it. 

Mr. Roberts: Would you be willing to make that calcula¬ 
tion and supply it for the record? 

Mr. Bachman: Yes, sir. 

Mr. Roberts: Will you turn to the account ‘Production 
expenses’? Would you state the amount of the increase or 
decrease in the production expenses for the month of April, 
1931, over April, 1930? 

Mr. Bachman: An increase of $2,300 April, 1931 over 
April, 1930. 

Mr. Roberts: What percentage of increase is that, ap¬ 
proximately? 

Mr. Bachman: That is about two per cent. 
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Mr. Roberts: What was the percentage of increase of 
gross business or gross revenue over the year 1930? 

Mr. Bachman: Around 4 per cent. 

Mr. Roberts: The increase in production expenses has 
not increased as rapidly as the increase in gross income. 
Is that correct? 

Mr. Bachman: No (R. 113). 

Mr. Roberts: As you glance down through this exhibit 
will you state the comparison with the year 1930? I will 
ask to have the previous question and answer read^ 

(The following was then read by the Reporter:) 

I 

‘Mr. Roberts: The increase in production expanses has 
not increased as rapidly as the increase in gross income. 
Is that correct? 

‘Mr. Bachman: No.’ 

Mr. Roberts: The production increase, you said, was 2 
per cent and the gross revenue 4 per cent ? 

Mr. Bachman: Yes. 

Mr. Roberts: Then the answer would be ‘ves’J would it 
not ? | 

Mr. Bachman: I say they have not increase^ as fast. 
I intended to answer that they have not increased in the 
same percentage. 

Mr. Roberts: Taking the account ‘ Maintenance of 

105 Power Plant’ for the month of April- j 

Mr. Bachman: Maintenance of power plant for the 
month of April shows an increase of $2,000 over that of 
1930 (R. 114). | 

Mr. Roberts: Roughly what was the percentage of in¬ 
crease ? 

Mr. Bachman: I beg your pardon. I was on the wrong 
line. That shows a decrease of $157. 

Mr. Roberts: And that particular account, which is the 
account maintenance, has a rather large number of de¬ 
creases in expenditures, hasn’t it? 

Mr. Bachman: Yes, sir; quite a number. 

Mr. Roberts: In what elements of that account have 
there been decreases? 

Mr. Bachman: There has been a decrease of power plant 
building maintenance of $900, steam accessories $700; con- 
densors $1,400. The others are very small amounts. 
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Mr. Roberts: You sav tlie result of the whole mainte- 
nance account was what? Was it an increase or decrease, 
and how much? 

Mr. Bachman: The whole maintenance account—there 
was a decrease of $157; in the whole projected account an 
increase of $2,219. 

Mr. Roberts: In the expenses of sub-station operation 
was there a decrease for the month of April this year over 
last wear? 

Mr. Bachman: Yes (R. 115). 

Mr. Roberts: What was it? 

Mr. Bachman: There was a decrease of expenses and 
maintenance of $309. 

Mr. Roberts: Now, let us turn to the account ‘trans¬ 
mission maintenance’, and I will ask vou what was the effect 
on that account this year? Was it an increase or decrease? 

Mr. Bachman: It shows an increase of $12,493. 

Mr. Roberts: Where is the largest element of that in¬ 
crease? 

Mr. Bachman: That is in underground distribution con¬ 
duits, alternating current cables, underground serv¬ 
ice. 

106 Mr. Roberts: Have you any data which will enable 
you to discover just what was the occasion of the 
increase in those particular accounts? 

Mr. Bachman: I do not have anv information, but vou 

« 7 V 

cannot make a comparison very well of maintenance ac¬ 
count from one month to another for the reason that thev 
are not necessarily all deferred maintenance items but just 
happen to occur in that month. You might have a large 
one this month and none next month. 

Mr. Roberts: What is the amount of expense for the 
month of April for transmission maintenance? (R. 116) 

Mr. Bachman: The total amount was $69,000 as against 
$54,000 in the same month last year. 

Mr. Roberts: What was the amount of the increase? 

Mr. Bachman: $15,000. 

Mr. Roberts: What is the percentage ? 

Mr. Bachman: That is about 12 per cent. 

Mr. Roberts: How much? 

Mr. Bachman: It is nearly 30 per cent. 

Mr. Roberts: Is that a normal increase in the amount of 
maintenance cost for transmission and distribution? 
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Mr. Bachman: No, sir. I would say that jtliat was 
abnormal for that month. When spread over a j period it 
might become normal. 

Mr. Roberts: I will ask vou what was the increase in the 
new business account for the month of April, 1931, over 
1930 ? j 

Mr. Bachman: The new business increase was $4,000. 

Mr. Roberts: How much was the expenditure during the 
year 1930 ? i 

Mr. Bachman: The expenditure during the mbnth was 
$9,700; in 1931 it is $13,742 (R. 117). j 

Mr. Roberts: What percentage of increase for April over 
April of last year ? 

Mr. Bachman: About 40 per cent. 

Mr. Roberts: In general and miscellaneous ox- 
107 penses, including administration, salaries, and so 
forth, what is the total amount of increase this year 
over last year? 

Mr. Bachman: $3,700. 

Mr. Roberts: What is the biggest item in that increase, 
Mr. Bachman? 

! 

Mr. Bachman: The largest item is in other general office 
salaries. 

Mr. Roberts: What is the amount of the increase? 

Mr. Bachman: $3,197, in other general miscellaneous ex¬ 
penses an increase of $7,028, retirement expense an in¬ 
crease of $6,130, while we have a red figure here for rentals, 
which is eliminated this month, of $14,988. 

Mr. Roberts: That is a credit ? 

Mr. Bachman: Yes. 

Mr. Roberts: Eliminate that credit, which is non-recur¬ 
ring, I believe you stated- 

Mr. Bachman: That is correct. 

i 

Mr. Roberts: That is, it would not occur other than in 
this year? 

Mr. Bachman: That is correct (R. 118). 

Mr. Roberts: What would be the total difference or 
increase in that account? 

Mr. Bachman: The total increase in that accoiint would 
be $19,000. 

Mr. Roberts: What would be the percentage or increase 
in that account over last year ? 











90 


POTOMAC ELECTRIC POWER COMPANY VS. 


Mr. Bachman: About 25 per cent. 

Mr. Roberts: Mr. Bachman, I will ask you for the month 
of April to aggregate the increase including that credit for 
new business and general and miscellaneous expense. 

Mr. Bachman: New business and general and miscella¬ 
neous an increase of $22,000. Do you mean for the period? 
You said for April. 

Mr. Roberts: Yes. 

Mr. Bachman: Yes. 

108 Mr. Roberts: $22,000? 

Mr. Bachman: Yes. 

Mr. Roberts: On an aggregate amount of how much? 

Mr. Bachman: $90,000. 

Mr. Roberts: What did you say was the percentage of in¬ 
crease in production expenses? (R. 119) 

Mr. Bachman: In percentage? 

Mr. Roberts: Yes. 

Mr. Bachman: Two per cent. 

Mr. Roberts: With your experience with the reports of 
this company would you say that increases and decreases in 
these two accounts of this percentage in amount are nor¬ 
mal? 

Mr. Bachman: Some of them are normal and some of them 
are abnormal. 

Mr. Roberts: But the aggregate amount of per cent of 
increase, is that a normal increase from month to month? 

Mr. Bachman: It is abnormal. 

Mr. Roberts: You would not expect the new business 
and general miscellaneous expense to increase 25 per cent 
a month? 

Mr. Bachman: No. 

Mr. Roberts: Will you apply the amount of this abnormal 
increase to the correction of the operating expenses for 
the month of April? What would be the effect of adding 
that abnormal amount to vour net revenues, or that abnor- 
mal percentage, for the purpose of comparison with 1930? 

Mr. Bachman: Well, it would show a $27,000 increase in¬ 
stead of a $4,000 loss (R. 120). 

Mr. Roberts: Return to the report for the month of 
March, 1931, and the account general and miscellaneous ex¬ 
penses. What were the largest elements of increase in that 
month in the account general and miscellaneous expenses, 
Mr. Bachman? 
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Mr. Bachman: In March the largest increases were 

109 in other general office salaries $3,300. 

Mr. Roberts: As compared with the previous year? 

Mr. Bachman: Yes. 

Mr. Roberts: How much was the previous year? 

Mr. Bachman: Last year $4,874, this year $8,223. 

Mr. Roberts: Make the next type of comparison between 
the next few largest items, or the same comparison. 

Mr. Bachman: The general office supplies and expenses, 
an increase of $2,800; for March, 1930, $2,184; fbr March, 
1931, $5,028. The next item is miscellaneous general ex¬ 
penses, which shows an increase of $5,175. Thatjis a com¬ 
parison of March, 1930, $4,986 as against $10,162. The next 
large increase is in the retirement expense of $4,43p; March, 
1930, $48,400; March, 1931, $52,850 (R. 121). j 

Mr. Roberts: Mr. Bachman, considering your experience 
in the analysis of the accounts of this company! and con¬ 
sidering the specific answers to specific questions which you 
have now given, would you say that the increase in operat¬ 
ing expenses for the period of four months ending April 
30, 1931, was a normal increase, first, and second, is it to 
be taken as a regular increase or is it a non-recurring in¬ 
crease ? 

! 

Mr. Bowen: We will have to object to that, if the Com¬ 
mission please. In the first place, I do not see how this wit¬ 
ness can answer that. He has already stated thajt in some 
months there would be certain expenses that might not 
occur in another month. This witness could not in the na¬ 
ture of things without showing that he was familiar with 
the change, if there b y any, in the operations of! the com¬ 
pany, to make a projection and show what would |be the re¬ 
sult throughout the year. I have no objection to liis stating 
the facts within his knowledge based upon the ijeports or 
figures of the company. But I think that is highly in the 
realm of speculation, that is, what you are asking this wit¬ 
ness now. 

Mr. Roberts: The witness has testified that the accounts 
of the company have been subjected under his super- 

110 vision to a critical examination during the period of 
1930. He has testified that as Chief Accduntant of 

the Commission he has been familiar with their} accounts 
for a period of years. The company has thrpugh Mr. 
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Ham’s questions this morning brought into question an 
amount of so-called reduction in net income this year, and 
I have stated to the witness a hypothetical question based 
upon his previous testimony, and I urge the Commission to 
overrule the objection and permit the answer (R. 122). 

Mr. Bowen: I do not think it is an accounting proposition 
at all. It is a question that calls for a conclusion of an 
engineer or an operator. I do not see how it is possible 
for an accountant, even with the experience of Mr. Bach¬ 
man. 

Chairman Patrick: No further argument is necessary. 
The objection is sustained. 

Mr. Roberts: In vour analvsis of the accounts for the 

I •> * 

first four months of this year just completed you have made 
an addition to net income as a result of non-recurring items. 
Now, if you have compared the amounts so restated with 
the projected amount of loss as in your previous testimony, 
what is the difference? 

Mr. Bowen: I think we will have to object to the ques¬ 
tion. It is a combination of assumptions he is asking this 
witness to take into consideration before he can answer 
that question. I again say that we have no objection to 
his stating any facts that he knows based upon figures re¬ 
ported to the Commission, but where he is asked to make 
assumptions of this kind we must object to it (R. 123). 

Commissioner Hartman: Mr. Bachman, wouldn’t the an¬ 
swer to that be a mere mathematical computation? 

Mr. Bachman: Yes, sir. 

Mr. Roberts: It would; that is all. The objection is pend¬ 
ing, may it please the Commission, and the objection should 
be overruled because of the fact it is a mere computation. 

Chairman Patrick: The question may be answered. 

Mr. Hand: What are these non-recurring items? 
Ill Can you make a mathematical computation unless we 
know what it is he is going to add up or subtract ? I 
don’t know what they are. 

Mr. Roberts: We will withdraw the question and allow 
the calculations to be made by the Commission. 

Commissioner Hartman: The facts are already in the 
record? 

Mr. Roberts: Yes. 

Commissioner Hartman: And I do not see why we cannot 
have it done now. 
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Mr. Roberts: Except for the amount of time required to 
do it now. 

Mr. Bowen: Mr. Chairman, the objection is tliaj; this wit¬ 
ness has to assume that certain items he finds actually oc¬ 
curred during the operations- (R. 124). 

Mr. Roberts: May it please the Commission, that objec¬ 
tion is coming rather late. The witness completed that testi¬ 
mony without objection. 

Commissioner Hartman: Mr. Bowen, everything is on 
the record and this merely calls for a physical addition of 
the items that are already in. 

Mr. Bowen: We must object just the same. 

Chairman Patrick: The witness mav answer. 

Mr. Bowen: Of course, you understand we arejobjecting 
to the witness stating any items that are not recurring items 
of expense. 

Mr. Ham: If I am correct in my understanding of the 
testimony of this witness, the only item he has referred to 
as a non-recurring item is that of rentals. I do I not think 
other things have been referred to as non-recurring. 

Mr. Roberts: I think he stated the items which are non¬ 
recurring because of their percentage. 

Mr. Ham: I do not see how he can know that without 
knowledge of the business (R. 125). 

Chairman Patrick: The Commission has alreadv ruled 

I w 

that the witness may answer the question. | 

112 Mr. Bachman: The non-recurring item for rental 
is $21,916. If that were eliminated the net loperating 
revenue would show a loss of $58,000 instead of $80,000. 

Mr. Roberts: Mr. Bachman, I have one more: question. 
You mean that is the only non-recurring item of which you 
are certain. Is that correct? 

Mr. Bachman: That is correct. 

Mr. Roberts: And you do not change your previous testi¬ 
mony, that there may be other items ? 

Mr. Bachman: No, I cannot change that becaujse I have 
made no analysis of these items for that year. 

Mr. Roberts: That completes the redirect examination on 
that exhibit. 

Mr. Bowen: Mr. Bachman, do I understand the I only item 
you testified to that is of a non-recurring nature; is one of 
rentals ? 
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Mr. Bachman: Yes, sir; that is, as it relates to this par¬ 
ticular item that is in here. In other words, you will not 
have the same rental on the same property for which this 
item appears. (R. 126.) 

Commissioner Hartman: The item of moving or anything 
of that kind you express no opinion on whatever? 

Mr. Bachman: That is right.” 

* 

At this point Mr' Koberts had marked for identification. 
Exhibit No. 2, which purported to show a revision of rates 
for the years 1929, 1930 and 1931 due to applying a 7% 
rate of return in lieu of 7M>%, and adjusting the excess over 
such a return by taking one-half thereof, when below 8 per 
cent, three-fourths between 8 and 9 per cent, and five-sixths 
when in excess of 9 per cent. 

(Note.— Here insert Exhibit No. 2 attached hereto.) 

Mr. Bachman, in answer to questions by Mr. Roberts, tes¬ 
tified (R. 126) that he had with him the underlying com¬ 
putations upon which Exhibit No. 2 was based: that the 
heading was self-explanatory and it was purely a mathe¬ 
matical calculation; that he had endeavored to set it 
113 up in such a manner as to show the process: “In the 
year 1928 you will find in the upper portion of this 
exhibit where the amounts on which the reduction in rates 
was based have been shown up there for comparative pur¬ 
poses, and, as you will see under the rate base of $43,898,000 
corresponds to the same figure that was used in Exhibit 
No. 1. It shows that excess over 7 2 /2 per cent on the basis 
to which rates were reduced was $1,400,000. At the time 
the calculations were made and rates were reduced it was 
estimated that the reduction that year would be $625,000 to 
be absorbed through the reduction of rates for the vear 
1929 (R. 127). 

“So I have used the same rate base and I have applied 
against it a 7 per cent return and have shown the same 
amount available for return as is shown up above, $4,- 
497,000, and have then shown the excess over a 7 per cent 
return, which on the basis of earnings at the rate of 10.2 
per cent I have taken five-sixths of such excess, which 
amounted to $1,186,000 compared with the $625,000 that was 
actually used at the time the rates were reduced. In other 
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words, there would be an additional amount to be applied 
against the rates the following year, $56,872. ” 

Mr. Bachman further testified (R. 128) that the ifate-base 
used was the weighted average rate base for thej year in 
which the excess was being computed; that having com¬ 
puted the amount available for the reduction of return, he 
then had to apply it to the rate schedules which were actu¬ 
ally used during the next year; that he adjusted those sched¬ 
uled rates in order to get a reasonable and equitable alloca¬ 
tion of the amount available for the reduction of income by 
making no assumptions whatever; the same method or the 
same ratio of reductions applied to each schedule Tjras used 
in absorbing the additional overage under his calculation; 
that he meant by that, that he took proportionately the same 
distribution of excess that the Commission actually used at 
the time, which was not based upon a percentage!—for in¬ 
stance, in the year 1928, when the calculations were made, 
the amount applied to reduction in schedule A was 
114 $294,000; out of the total of $617,000 exclusive of 

traffic lights and street lights, etc., that constituted 
47.8 per cent of the total reduction—“So I applied that 
47.8 per cent reduction then to the $561,872, which imade an 
additional reduction under * A’ of $268,574” (R. 120). That 
the first year for which he made that adjustment dr alloca¬ 
tion of the rates was 1929, the first time the revised rates 
were used; and the actual percentage earned that year, 
under those revised rates, was 8.96; that this took into con¬ 
sideration no speculative increase in business due to this 
greater reduction in rates; that the actual percentage of 
return which would have been earned by the company in 
1930 was 9.3 (R. 130); that was also based upon actual 
business for that year and not upon any speculative in¬ 
crease in business; that the rates which he used for the 
year 1930, assuming this distribution of excess, were, by 
the several schedules, 4.7, which shows on the upper right- 
hand corner of the exhibit. Schedule A shows 4.7%. That 
is the actual rate in force in 1930. The revised ratps under 
this calculation would have been 3.516. “The rates for 
1930 I cannot give you because this rate that I have shown 
here is an average rate. By average I mean I have used 
only the steps under the various rates that were actually 
revised.” 
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At this point in the record (R. 131), the following took 
place: 

“Mr. Roberts: That is the rate that you show for any 
multi rate schedule would be an average rate and not the 
actual rate? 

Mr. Bachman: That is what I mean under this calcula¬ 
tion on 1930. Of course, there wasn’t any necessity for 
comparative purposes of arriving at an average rate. 

Mr. Roberts: Let’s clear that point up now. Take sched¬ 
ule D, for example. In schedule D there is more than one 
rate, isn’t there? 

Mr. Bachman: In 1930 there were four. 

Mr. Roberts: Those different rates applied when increas¬ 
ing quantities of current were sold, did they not? 

Mr. Bachman: Yes, sir. 

115 Mr. Roberts: Since you could not use the several 
step-ups, you ascertained an average, did you not? 

Mr. Bachman: I did for this exhibit. 

Mr. Roberts: Just exactly what was that average? Was 
it total money divided by total quantity sold? 

Mr. Bachman: That is correct; under the various steps 
under each schedule (R. 132). 

Mr. Roberts: For any single scheduled rate vou could 
state a figure, could you not? 

Mr. Bachman: Yes. 

Mr. Roberts: A single rate schedule, I should have said. 

Mr. Bachman: Yes, sir. I can do that for 1930. I can 
state a specific rate for a specific step in the schedule, but 
I cannot give you the average which will be comparative 
with this schedule here. 

Mr. Roberts: I think that is clear. 

Mr. Bachman: That is the purpose of it. 

Mr. Roberts: Then let us take this second column in the 
upper right hand portion of the exhibit, headed 1 1931 rates 
revised.’ That is based upon the business actually done 
during the year 1930, is it ? 

Mr. Bachman: Yes, sir. That is on the actual business 
done in the year 1930. 

Mr. Roberts: Would you mind reading some of those 
rates as compared with the rates now in effect? 

Mr. Bowen: Mr. Roberts, of course, this has not been 
offered yet but the witness is being examined with refer- 
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ence to this proposed exhibit. May I ask what the purpose 
of this testimony is if the exhibit should be received in 
evidence (R. 133) ? j 

Mr. Roberts: The purpose of the exhibit, may it please 
the Commission, is to show if this method of distributing 
the surplus on a sliding scale had been in effect the com¬ 
pany would have earned a fair and adequate rate of return 
and at the same time the rates to the consumers would 
have been considerably less. 

116 Mr. Bowen: If that is the purpose of it I now 
move to exclude all of the testimony of Mr. Bach¬ 
man that has relation to this proposed exhibit, j 
Commissioner Hartman: Upon what grounds? ] 

Mr. Bowen: Upon the ground there is no pow&r in the 
Commission at all to vary the rates of return fixed by the 
agreement and decree of court. 

Commissioner Hartman: I understood that objection 
was running to all of this anyway. 

Mr. Bowen: Yes, but I want it to be specific! so that 
there will be no doubt about it. I say if the purpose would 
be to vary- 

Chairman Patrick: Objection overruled. 

Mr. Bowen: And you will allow us an exception? 


Mr. Roberts: In the lower right hand corner of this ex¬ 
hibit you have shown certain tabulations by the several 
schedules ? 

Mr. Bachman: That is correct (R. 134). 

Mr. Roberts: And have compared the revenue! actually 
received with the revenue which would have been'received 
under these schedules. Is that correct? 

Mr. Bachman: Yes. 

Mr. Roberts: Will you please state the gross amount 
available for return if this schedule had been !in effect 
during 1930? j 

Mr. Bachman: If this had been in effect in 1930 the 
amount available for return would have been $3,600,000. 
You asked for gross or net? 

Mr. Roberts: What would the amount have bebn above 
7 per cent? What would have been the total amopnt above 
7 per cent? In other words what would have been the com¬ 
parable figure to the $830,000? 

7—5819a 
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Mr. Bachman: The comparable figure to .the $830,000 
would have been $938,000. 

Mr. Roberts: Will you repeat the figures? 

Mr. Bachman: Do you mean the net available for re¬ 
turn? 

Mr. Roberts: Yes. 

117 Mr. Bachman: $3,600,000. 

Mr. Roberts: What percentage would apply to 
that excess in determining the rates for 1931 (R. 135) ? 

Mr. Bowen: In accordance with what method? 

Mr. Roberts: This method shown on this exhibit. 

Mr. Bachman: Your question is what percentage would 
apply to that excess? 

Mr. Roberts: You show in your fourth column of the 
exhibit under the 1930 that five-sixths of the excess would 
be $938,000 ? 

Mr. Bachman: Yes. 

Mr. Roberts: What would be the total excess? 

Mr. Bachman: $1,125,000. 

Mr. Roberts: What percentage is $1,125,686 of the rate 
base then in effect? 

Mr. Bachman: It is only about 2.3 per cent. 

Mr. Roberts: That is total excess? 

Mr. Bachman: Yes, sir. 

Mr. Roberts: The percentage of the total return you 
say would be 9.3? 

Mr. Bachman: That is, the rate earned would be 9.3. 

Mr. Roberts: The total amount of net earnings would 
be 9.3 per cent? 

Mr. Bachman: Yes. 

Mr. Roberts: Of the rate base (R. 136)? 

Mr. Bachman: Yes, sir. 

Mr. Roberts: Then you had available for reduction in 
rates this year under this method $1,125,686 as against 
$830,000, which* was actually used. Is that correct ? 

Mr. Bachman: That is correct. 

Mr. Roberts: Mr. Bachman, have you applied this 
method to the actual consumption of current for the first 
three months of this vear? 

9 / 

Mr. Bachman: No; I did not go beyond the end of 1930. 
Mr. Roberts: You did not go beyond 1930? 

Mr. Bachman: No. 
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Mr. Roberts: Mr. Bachman, you presented Exhijbit No. 1, 
did you not? 

Mr. Baeliman: Yes, sir. 

Mr. Roberts: Is it not true that each of the years from 
1925 to 1930, inclusive, there were reductions in fhe rates 
for current? 

Mr. Bachman: Yes, indeed. 

Mr. Roberts: And in each of the succeeding years there 
was an increase in the consumption of current? 

Mr. Bachman: That is correct. 

Mr. Roberts: Have you the figure available for the av¬ 
erage percentage of increase from 1925 to 1930?! Do you 
know it off hand? ! 

Mr. Bachman: I think I have it here, Mr. Roberts (R. 
137). ! 

Mr. Roberts: The average percentage of increase by 
years from 1925 to 1930? j 

Mr. Bachman: No, I do not have it. I thought I had it 
but I do not have it here. 

Mr. Roberts: May I refresh your recollection] by say¬ 
ing that you previously testified it was 13* per cent? That 
is correct, is it? 

Mr. Bachman: I believe that is correct. 

Mr. Roberts: You have not taken into consideration in 

vour calculations anv increase in current due to the reduc- 
* * 

lion in rates, have you? 

Mr. Bachman: None whatever. There has been no as¬ 
sumption made other than the figures that we had. 

Mr. Roberts: In spite of the fact that you had hot taken 
into consideration that increased business you find an 
earning of 9.3 per cent in 1930 on the rate schedules shown 
in the third column of the upper part of the pag^? 

Mr. Bachman: That is correct. 

Mr. Roberts: That is all. 

i 

119 Chairman Patrick: Have you any questions on that, 

Mr. Bowen? 

Mr. Bowen: No, sir (R. 138). j 

Mr. Roberts: I offer the exhibit in evidence. 

Mr. Bowen: To which we object. 

Chairman Patrick: You have no questions on thi^ exhibit? 
Mr. Bowen: No, sir. 

Chairman Patrick: Have you, Mr. Keech ? 

Mr. Keech: No, sir. 


j 

i 

I 

i 
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Mr. Roberts: We offer in evidence the exhibit previously 
marked for identification as Exhibit No. 2. 

Mr. Bowen: To which we object, may it please the Com¬ 
mission, upon the ground that the purpose of this exhibit, as 
we understand it, is to suggest to the Commission certain 
changes in the rate of return fixed by the agreement and the 
decree. 

Chairman Patrick: Who said so, Mr. Bowen? 

Mr. Bowen: Well, I thought Mr. Roberts. 

Mr. Roberts: No. If the Commission please, I made no 
such statement. 

Chairman Patrick: No such statement vras made. 

Mr. Bowen: Would you mind repeating the purpose of it, 
Mr. Roberts (R. 139) ? 

Mr. Roberts: The purpose of it is to show the effect of the 
sliding scale described in the top of Exhibit No. 2 in the title 
upon the actual conditions that did occur during this period. 

Mr. Bowen: Then I will say if the purpose of the testi¬ 
mony is to affect the present agreement and decree of court 
it should be excluded. 

Mr. Roberts: Isn’t what you mean is that you are just re¬ 
newing your objection that this whole proceeding is invalid 
under the decree of the court? 

Mr. Bowen: I go a little further at this time. You say you 
do not offer it for any purpose of attacking our charge; then 
it is irrelevant and immaterial to this proceeding. 

120 Commissioner Hartman: If it is good on any 
ground, no matter upon what ground it is offered, Mr. 
Bowen- 

Mr. Roberts: I did not say it was not offered for the pur¬ 
pose of making a change. It is offered in connection with 
any sliding scale in the future they may wfish to use. 

Mr. Bowen: We object to it upon the ground I stated, and 
we reiterate there is no power or jurisdiction in this Com¬ 
mission to change the agreement and consent decree by 
varying the rates of return. 

Chairman Patrick: That is the same objection we have 
heard before, Mr. Bowen. And the same ruling is made 
(R. 140). 

Mr. Bowen: To which we except. 

Chairman Patrick: The exception is noted. The exhibit • 
is received. 
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(The document referred to was thereupon received in 
evidence, marked Bachman Exhibit No. 2, and is forwarded 
herewith.)” | 

At this point, Mr. Roberts offered in evidence certain 
financial data secured from the financial column^ of the 
Washington Star, same being Exhibits No. 3, Np. 4 and 
No. 5. | 

(Note. —Insert here Exhibits No. 3, No. 4 and Iso. 5 at¬ 
tached hereto.) | 

With reference to the foregoing exhibits, the fallowing 
occurred: 

“Mr. Roberts: I would like to offer in evidence at this 
time certain financial data secured from the financial 
columns of the Washington Star. 

Mr. Bowen: May we see them ? 

Mr. Roberts: Yes, surely. The first one I would like to 
have marked for identification as Exhibit No. 3,; entitled 
‘Washington Stock Exchange year 1931 to date,’ from the 
Washington Star of May 24, 1931. I would like; to have 
the exhibit ‘Weekly Financial High Lights’ marked for 
identification as Exhibit No. 4. It is also from the Wash¬ 
ington Star of May 24, 1931. I would like to hav£ the ex¬ 
hibit, entitled ‘Stocks and Bond Averages’ marked for. 

identification as Exhibit No. 5. 

121 Chairman Patrick: They may be so marked for 
identification. 

(The documents were then marked for identification, 
Bachman Exhibits 3, 4, and 5, and the same are forwarded 
herewith.) 

| 

Mr. Roberts: May it please the Commission, wej offer in 
evidence, previously marked for identification (R.I141). 

Mr. Bowen: As part of that offer would you mind stat¬ 
ing the purpose of it so that we may know? 

Mr. Roberts: The purpose will be to show certain security 
prices on basis of actual sales in the District of Columbia 
during the year 1931 up to the present time, bearing upon 
the rate of return of comparable securities and under com¬ 
parable assurances of earnings, including the securities of 
this particular company as shown in the first part of the 
tabulation in Exhibit No. 3. The purpose of Exhibit No. 4 
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is to show the rates for call money as reported in this 
periodical, and the rates for commercial paper during the 
period. And the purpose of Exhibit No. 5 is to show the 
maintenance of prices on the bonds of representative utili¬ 
ties on the stock exchange, also the prices of stocks on the 
New York Stock Exchange with the relative position a year 
ago, two years ago, and three years ago (R. 142). 

Mr. Bowen: If the Commission please, of course, we shall 
have to object to the introduction of Exhibits 3, 4 and 5 
offered by Mr. Roberts. No. 3, as we understand it, pur¬ 
ports to show sales occurring on the Washington Stock 
Exchange for 1931 up to and including May 22nd. I don’t 
know upon what theory this exhibit could be introduced as 
affecting this proceeding if it were properly brought. In 
view of the objection which we have made, that there is 
no power or jurisdiction in this Commission to change the 
existing agreement and decree, of course, it goes without 
saying that we must object to it upon that ground as well. 

Mr. Roberts: May I ask counsel if his objection is as to 
the relevancv of the exhibit? 

Mr. Bowen: There are two reasons. The first 
122 one is assuming that this proceeding is properly 
brought before this Commission I do not believe this 
is the proper place to show the sales; secondly, taking the 
position that these proceedings now before the Commis¬ 
sion have been improperly brought and there is no power 
or jurisdiction in the Commission to change an existing 
rate of return in the agreement or decree such an exhibit 
lacks relevancy and materiality (R. 143). 

Commissioner Hartman: Just a minute, now, please. 
Let us see if we can find out what your objection really is. 
The second half of your objection has been ruled upon al- 
readv and vou have been told two or three times that ruling 
extends all the way through, and you have an exception 
preserved. So we can forget that. I am not sure that coun¬ 
sel has raised the question of materiality at all. 

Mr. Bowen: Yes, Mr. Commissioner, I have. 

Commissioner Hartman: And I want to pin him down to 
something that counsel has said in the objection. It may 
go to the weight of the evidence. 

Mr. Roberts: It may be fair to state I recognize some 
doubt as to the competency of these figures myself, but I 
merely call attention to the fact that the figures were quoted 
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from standard statistics available to and used by everybody 
in purchasing securities, and that the cost of investigating 
each individual sale would be prohibitive, that the Necessity 
of presenting financial experts who are familiar with the 
particular transactions at this hearing vrould be prohibitive, 
and since the cost would be borne by the company |I cannot 
imagine why they would want me to get better bvidence 
than that which is actually offered, in so far as jits com¬ 
petency is concerned. As to the relevancy, the Coiiimission 
has heretofore ruled upon the objections of the company 
and has overruled those objections. As to the materiality, 
I can cite a number of authorities, and I will be glad to do 
so, to the effect that stock and bond prices of neighboring 
utilities and prices for money are to be considered in deter¬ 
mining the rate of return. Among other cases I will cite 
these (R. 144). 

123 Commissioner Hartman: Why not pin I counsel 
down to what his objection is before you answer? He 
has not stated any valid objection yet nor has he pinned it 
down to the fact that he would, if he were doing itj do it in 
some other way. 

Mr. Bowen: I have no disposition to put Mr. Roberts to 
any unnecessary trouble. It is not that. I think lje recog¬ 
nizes that. We object, of course, upon the grounds! we have 
been making all through. That goes without sayipg. But 
we are further objecting upon the ground that the .evidence 
that he offers is immaterial and irrelevant to this i^sue. 

Mr. Roberts: As to the issue of materiality- j 

Commissioner Hartman: I do not think you ne^d argue 
that. 

Chairman Patrick: The objection is overruled (R. 145). 

Mr. Bowen: And you will allow us an exceptiori? Now, 
the same objections we make as to Exhibits 4 and 5. 

Chairman Patrick: The same ruling. 

Mr. Bowen: And there will be an exception to tljie ruling 
of the Commission also as to Exhibits 4 and 5? 

Mr. Roberts: On the same grounds, Mr. Bowen?| 

Mr. Bowen: Yes. 

Chairman Patrick: The same ruling on the patt of the 
Commission. 

Mr. Roberts: May it please the Commission, that com¬ 
pletes the direct case by counsel for the Commission. 
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Mr. Keech: Mr. Bachman, in the computations that you 
have made as to which you testify, have you taken into con¬ 
sideration any of the power received by the Washington 
Railway & Electric Company? 

Mr. Bowen: Wait a minute, please, before you answer 
that, Mr. Bachman. May I ask the purpose of that 
question? 

Mr. Keech: It goes to the whole situation, Mr. Bowen. 

Mr. Bowen: I have before me a copy of the notice of this 
(R. 146) hearing—‘To consider the results of operations 
under the sliding scale arrangement by which rates of the 
Potomac Electric Power Company have been fixed 
124 since January 1,1025; and the desirability and effect 
of modifications of the terms of said sliding scale.’ 
Under that notice if these proceedings were not objected to, 
which they have been under our general objection, we w’ould 
have to object to that question, as this hearing does not pur¬ 
port, as I understand it, to go into the operating costs and 
revenues of the company. 

Commissioner Hartman: Is that the only ground of ob¬ 
jection, Mr. Bowen? 

Mr. Bowen: On the ground also, Mr. Commissioner, that 
the sales of power could not under any stretch of the imagi¬ 
nation be involved in this kind of proceeding. It is certainly 
not responsive to the notice of the hearing. 

Mr. Keech: If the Commission please, this is cross exami¬ 
nation, of course, and I believe it is perfectly proper for me 
to go into figures and compilations entered into by Mr. Bach¬ 
man, and this does go into them. Further than that, the 
company has gone into the question of operating expenses. 
It is certainly material (R. 147). 

Commissioner Hartman: I thought we were discussing 
the exhibit. 

Mr. Keech: Discussing the exhibit? 

Commissioner Hartman: Yes. 

Mr. Keech: Yes; but there is testimony as well as the 
exhibit. Are you speaking now of my proposed exhibit? 

Commissioner Hartman: Yes. 

Mr. Keech: No; we are not, Mr. Commissioner. If your 
ruling was as to that I have not yet come to that, Mr. Com¬ 
missioner. 

Chairman Patrick: The objection was to the question 
asked Mr. Bachman: Upon the ground that this hearing 
deals solely with the rate of return made by the power 
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company under certain rates fixed in a certain wa\j and ac¬ 
cording to a certain sliding scale, the Commission will 
sustain the objection of counsel for the company based 
upon the reasons which he gave. 

Mr. Keech: If the Commission please, at this time 
125 may I tender an offer, that if permitted tp testify 
it could be shown that there was an existing Arrange¬ 
ment between the Washington Railway & Electric (R. 148) 
Company and the Potomac Electric Power Company 
whereby the Potomac Electric Power Company supplies to 
the Washington Railway & Electric Company; certain 
power, part of which the Washington Railway &j Electric 
Company itself uses, another part of which the Washing¬ 
ton Railway & Electric Company sells to other jcorpora- 
tions operating in the District of Columbia and the nearby 
territory, and the further fact that the computations show 
that certain income or revenue realized goes into the treas¬ 
ury of the Washington Railway & Electric Company. I 
will stop there. 

Chairman Patrick: The Commission has already made 
its ruling, Mr. Keech. 

Mr. Clayton: I am probably too late, but I atn sorry, 
because I did want to sav something on this general situa- 
tion just at this time as affecting the people; and I sup¬ 
port the People’s Counsel. I wanted to suggest to the Com¬ 
mission that out of this hearing- 

Chairman Patrick: May I interrupt just a moment, Mr. 

Clavton ? I 

- 

Mr. Clavton: Yes, surely. 

Chairman Patrick: This same question will arise again, 
in all probability, in a few moments, and you will! have an 
opportunity then. 

Commissioner Hartman: At the start I understood this 
was cross examination, but now we have an offer of testi- 

7 i # 

mony, which I assume went to the examination in chief of 
some witness. But I think all that is before us is the ruling 
on the question on cross examination. 

Mr. Clayton: But I did want to get before the Commis¬ 
sion this particular matter of how this does affect tJhis hear¬ 
ing and should affect it, and it must affect it now pr not at 
all in this case. 

Chairman Patrick: Have you any further questions?” 

At Record, page 149, the following occurred: 


i 
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126 “Mr. Keecli: That is all I want to ask at this time. 

* 

Just to straighten out the record, may I ask this 
question: In your Exhibit No. 2, to which you referred, do 
you take into consideration any figures with reference to 
the Washington Railway & Electric Company’s consump¬ 
tion of power? 

Mr. Bowen: We object. 

Commissioner Hartman: Upon what ground? It is 
merely asking him whether he took into consideration any¬ 
thing or not. 

Mr. Bowen: Well, possibly the objection was premature 
at that moment (R. 150). 

Chairman Patrick: Do you withdraw your objection? 

Mr. Bowen: We do not withdraw our general objection 
at all. 

Chairman Patrick: But your specific objection to that 
question which you made, do you withdraw that? 

Mr. Bowen: I think it would be well to renew it for the 
reason that, if he were permitted to go further after he 
answered it I would have to object, so I might as well make 
it again. 

Mr. Keecli: I am not going further, Mr. Bowen. 

Chairman Patrick: The objection is overruled. 

Mr. Bowen: And you will allow us an exception? 

Mr. Bachman: No consideration was given to it. 

Mr. Keech: That is all.” 

At this point, Mr. Clayton of the Citizens’ Association, 
inquired whether in this case any testimony whatever 
'would be introduced in regard to the sale of power or the 
making of power for the Washington Railway & Electric 
Company in the plant of the Potomac Electric Power Com¬ 
pany and the re-sale of that power to certain other parties. 
Commissioner Hartman held that there is nothing in the 
notice of the hearing that covers that point—the notice of 
the hearing goes to the sliding scale arrangement (R. 151). 
Then the following occurred: 

“Mr. Clayton: May I ask the Commission does it be¬ 
lieve that it can decide this case fairly to the public 

127 without the information and the evidence that we are 
asking now to be introduced in this case? 

Commissioner Hartman: That is not a proper question. 
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Mr. Clayton: Then I want to ask the Commission if the 
Commission decides this case and an independent case 
should be brought isn’t the door closed upon the!hearing 
of that independent case as to any profits accruing;in addi¬ 
tion to the profits which have been shown to the (bommis- 
sion in this case? 

Commissioner Hartman: I would not think so. 

Mr. Clayton: Would the Commission entertain!a sepa¬ 
rate case? 

Chairman Patrick: We cannot decide that in advance of 
the case. 

Mr. Clayton: I am trying to draw from the Commission 
its position, because the Commission had the same knowl¬ 
edge of the situation we had for five months and t^ie order 
could have been drawn to have it brought in as an Integral 
part of this hearing; and why this non-desire to bring that 
matter in, which is important, which was testified in the 
last case in the testimony of this witness that large profits 
of several hundred thousand dollars in addition to obtain¬ 
ing their power without cost-— (R. 152). 

Mr. Bowen: I object. 

Mr. Clayton: I am referring to a former case—that there 
were thousands of dollars made by the Washington Rail¬ 
way & Electric Company from its making of this power. 

Commissioner Hartman: This is not a rate case, Mr. 
Clayton. | 

Mr. Clayton: Well, what is it? I 

Commissioner Hartman: A case on the sliding scale. 

Mr. Clayton: Isn’t the sliding scale a part of the rate? 

Commissioner Hartman: No. 

Mr. Clayton: If the Commission changes that} sliding 
scale will it not be a rate case then? 

Commissioner Hartman: No, not until it goes into effect. 

Mr. Clayton: If it goes into effect it is a rate c^se. 

Commissioner Hartman: At that time there ! will be 
another hearing. 

128 Mr. Clayton: In other words, we will be given an 
opportunity later on ? (R. 153.) 

Commissioner Hartman: That is what I tried ! to indi¬ 
cate. 

Mr. Clayton: Well, I am very glad to know that. 

Thereupon Mr. John M. Nicholson was called ajs a wit¬ 
ness on behalf of Mr. Keech, People’s Counsel, and having 
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been duly sworn, testified in substance as follows: that he 
is Research Assistant to the People’s Counsel. 


Mr. Keeeh then had marked for identification Exhibits 
No. 6, No. 7, No. 8, No. 9 and No. 10, which follow. 


(Note.— Here insert Exhibits No. 6, No. 7, No. 8, No. 9 
and No. 10, hereto attached.) 


Mr. Nicholson testified (R. 155) that he had prepared 
Exhibits No. 6 to No. 10, inclusive, at the instance of Mr. 
Keech: that Exhibit No. 6 is a comparative statement show¬ 
ing maximum net rates for electricity per kilowatt hour; 
that the figures shown thereon, as indicated at the foot of 
the page, were all taken from the monthly statements of 
the Company and the others were taken from the annual 
reports; and further stated, in answer to Mr. Keech, that 
where the figures differ or were not those taken from the 
monthly reports or annual statements of the Power Com¬ 
pany, he would indicate the source from which he did re¬ 
ceive them (R. 156). 

Whereupon, at this point, the following occurred: 

“Mr. Bowen: Let us get straight on it, Mr. Keech, please. 
Is there any information this witness expects to testify to 
that is not based upon the annual reports or monthly re¬ 
ports or other reports of this company to the Commission? 

Mr. Keech: Yes, sir. 

Mr. Bowen: What is it? 

Mr. Keech: On Exhibit No. 6, for instance, at the bottom 
you will see the letter ‘d’—From Bulletin of the U. S. De¬ 
partment of the Interior, Geological Survey, 1929, being the 
last year for which this information is available. 

Mr. Bowen: Let me ask what is the purpose of so 
129 much of this exhibit as deals with the company’s 
records reported to the Commission? What is the 
purpose of the exhibit? 

Mr. Keech: It is a convenient summary, to start with, 
and it shows the comparison between the maximum net rate 
per kilowatt hour and the drop and showing its relation to 
what the actual receipt in money was to the Company per 
kilowatt hour sold, showing a substantial difference be¬ 
tween the drop in the rate and the actual per kilowatt hour 
figure received by the company. I believe for the sake of 
expedition- (R. 157). 
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Mr. Bowen: Doesn’t this deal with the operations of the 
company ? 

Mr. Nicholson: Yes, sir. 

Mr. Keech: Yes, of course. 

Mr. Bowen: But I mean do you expect to go into detail 
as to the operations of the company? 

Mr. Keech: I do not think I will go into more detail, that 
is, much more detail than you see on the face of: each of 
these exhibits. 

Mr. Bowen: If the Commission please, I cannolj see the 
relevancy and materiality of this exhibit nor any testi¬ 
mony that would be based thereon, nor do I see how any 
of it could be responsive to the notice of the hearing in this 
case. 

i 

Commissioner Hartman: It says the effect of tli£ sliding 
scale. Certainly that is indicative in some degree; unless 
you have some operation that is not affected by tjhe scale 
I do not see why it is not material. Your objection really 
goes to the weight and not to the materiality of thq exhibit. 

Mr. Bowen: Certainly the last column here, based upon 
the bulletin of the Department of the Interior, vfe would 
have to object to upon the ground of incompetency. 

Commissioner Hartman: Is it worth while to raise that 
objection, when all we would have to do to fill it out would 
be to ask you to supply the figures of actual pounds! of coal? 
(R. 158.) ‘ * | 

Mr. Bowen: Of course, we stand ready,j leaving 
130 out, of course, the question of how the proceedings 
are brought, to give any information to the Commis¬ 
sion. 

I 

Mr. Roberts: May I suggest to the Commission jit might 
be advisable to allow the company to verify this and if they 
are in accord with the figures that the company has itself 
that it be permitted to stand, so far as the competency goes? 

Commissioner Hartman: It looks to me like it is jnot such 
a point worth while to raise a technical objectipn over. 
There are some grounds upon which to raise a technical 
objection; there are also some decisions which wbuld hold 
this particular source is admissible. It is only in coupling 
it up with the other figures that any question is raised. It 
is a matter peculiarly within the knowledge of the com¬ 
pany, and if they are permitted to verify and give any 
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change in figures that they see fit I do not see how the com¬ 
pany can be harmed. 

Mr. Bowen: I will still have to insist to the Commission 
upon the materiality and relevancy of this testimony and 
exhibit not throwing* any light upon any issue raised by 
the notice (R. 159). 

Chairman Patrick: The objection is overruled. 

Mr. Bowen: And you will allow us an exception ? ’ ’ 

Mr. Nicholson continuing testified that Exhibit No. 6 is 
a comparative statement showing maximum net rates for 
electricity per kilowatt hour; average rates per kilowatt 
hour sold; total operating expenses plus taxes and uncol¬ 
lectible revenues per kilowatt hour sold; cost per kilowatt 
hour generated; and consumption of coal per kilowatt hour 
generated for the Potomac Electric Power Company and 
an average for the U. S., years 1925 to 1930, and the first 
three months of 1931. 

“The first column, maximum net rates per kilowatt hour, 
was 7.5 cents in 1925 and 4.2 cents for the first quarter of 
1931. 

The figures below that are index figures and show that 
there was a decrease from 1925 to the first quarter of 
1931 of 44 per cent. 

The next column shows the average rate per kilowatt 
hour sold and shows a decrease of 21 per cent. 

131 The next column shows the total operating ex¬ 
penses plus taxes and uncollectible revenue per kilo¬ 
watt hour sold, a decrease of 26.1%. The next is cost per 
kilowatt hour generated and shows a decrease of 28.7% 
(R. 160). The next two columns show consumption of coal 
per kilowatt hour generated, the first of which shows the 
pounds per kilowatt hour generated by the Potomac Elec¬ 
tric Power Company, which decreased 20% from 1925 to 
1930, and the average for the United States which de¬ 
creased from 1925 to 1929, 20 per cent. 

Mr. Keech: I ^understand, Mr. Nicholson, all of this ex¬ 
hibit, except the last column on there, which is marked (d) 
is information obtained from the company’s records or re¬ 
ports submitted and filed? 

Mr. Nicholson: Yes, sir. 

Mr. Keech: Have you any questions, Mr. Bowen ? 

Mr. Bowen: No.” 



MASON M. PATRICK ET AL. 


Ill 


Mr. Nicholson continuing, testified with reference to Ex¬ 
hibit No. 7, that it shows detail of column 3 of Exhibit No. 
6: it also shows the net operating income per kilowatt hour 
for the years 1925 to 1930, inclusive (R. 161), and the total 
operating revenues per kilowatt hour sold, 1925 to 1930, 
inclusive, also the operating ratio, ratio of total revenue 
deductions to total operating revenues for the vears 1925 
to 1930. 


Mr. Bowen, on behalf of the Power Company, Renewed 
his general objection to the introduction of Exhibit No. 7. 
It was overruled, and exception taken. 


Mr. Nicholson continuing, stated that the operating ratio 
for the year 1925 was 53.86; for 1926, 55.20; for 192*, 55.21; 
for 1928, 51.72; for 1929, 50.46; and for 1930, 49.84.! 

i 

! 

“Mr. Keech: Have you any objection to that, Mr.jBowen? 

Mr. Bowen: No, sir.” 

i 

j 

Mr. Nicholson stated, with reference to Exhibit No. 8 
(R. 162) that this shows the cost of generating poto T er, ex¬ 
cluding depreciation, and was compiled from the coihpanv’s 
annual reports to the Commission, and is the detail of the 
figures shown on Exhibit No. 6 in the fourth columnj 

132 Same objection on the same grounds and the same 
ruling and exception were taken and made, j 

With reference to Exhibit No. 9 (R. 162) the following 
occurred: 

I 

“Mr. Bowen: Of course, under the ruling of the Com¬ 
mission it would go out. 

Commissioner Hartman: No, not necessarily. What ob¬ 
jection have you to it? (R. 163.) j 

Mr. Bowen: It has nothing to do with this case and is not 
responsive to the notice and is incompetent, irrelevant and 
immaterial. 

Commissioner Hartman: I do not think that it i^. 

Mr. Bowen: It is not our cost. 

Commissioner Hartman: You have not made any objec¬ 
tion to it on that ground as yet. 

Mr. Bowen: I certainly thought I had made that! clear. 

Commissioner Hartman: I want to get you pinned down 
to a specific objection to the exhibit so that we ban rely 
upon it. 
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Mr. Bowen: I object particularly to the introduction of 
Exhibit Xo. 9 for the reason that it is irrelevant and im¬ 
material; for the further reason that it tends to go into 
operating costs of the Potomac Electric Power Company 
not embraced within the notice of the hearing, and upon the 
ground that it tends to go into relations between the Wash¬ 
ington Railway & Electric Company and the Potomac Elec¬ 
tric Power Company, which will not be responsive to the 
notice of the hearing, upon the ground that the matters of 
the relations between the Washington Railway and Elec¬ 
tric Company and the Potomac Electric Power Company is 
one of the questions based on the order of the Commission 
No. 223 and disposed of and settled by the court in its con¬ 
sent decree, which determines and precludes an inquiry into 
those matters at this hearing (R. 164). 

Mr. Roberts: May it please the Commission, may I ask 
counsel if he contends the consent decree requires the Com¬ 
mission to permit the manufacture of current by the Wash¬ 
ington Railway & Electric Company in the plant of 
133 the Potomac Electric Power Company? 

Commissioner Hartman: That brings up an en¬ 
tirely different question. 

Mr. Roberts: He is bringing up the new question himself. 

Commissioner Hartman: I do not think that has any par¬ 
ticular relevancy right now. 

Mr. Bowen: One of the issues in the appeal of the com¬ 
pany from Order No. 223 was the very question Mr. Keech 
is attempting to go into, and it was disposed of by the de¬ 
cree. 

Mr. Keech: Of course, we do not agree with that. 

Mr. Bowen: May we have a copy of the decree ? 

Commissioner Hartman: Mr. Bowen, I do not understand 
that is necessary to the argument at all. As I understand 
it, you are raising the objection that has already been ruled 
upon on the question of materiality and relevancy. You 
are also at this time raising an objection to the figures on 
the exhibit which yield the costs of generating power for 
the Washington Railway & Electric Company (R. 165). 

Mr. Bowen: Yes. 

Commissioner Hartman: Is there any further ground of 
objection? 

Mr. Bowen: Yes, sir. 

Commissioner Hartman: What? 
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Mr. Bowen: Upon the ground that the matter!was dis¬ 
posed of and settled on the decree of the court. 

Commissioner Hartman: Upon that ground itj is over¬ 
ruled. But on the other ground you still have an objection 
pending upon which we have not ruled. Now, is there any¬ 
thing further? 

Mr. Bowen: That is all I think of right now, may] it please 
the Commission. 

Mr. Keech: I was going to say that under the last pro¬ 
vision of your notice, the effect of the sliding scale, that 
anything that has to do with the cost of production would 
necessarily have an effect upon the sliding scalei As in¬ 
dicated on this exhibit marked for identification as 
134 Exhibit No. 9 it shows that the Washington! Railway 
& Electric Company paid 16.19 per cent of the cost 
of production of power whereas in fact it received 18.08. 
Now, that would necessarily have an effect (R. 166). 

Commissioner Hartman: Mr. Keech, let me ask] you this 
question. The amount paid for the generation of power by 
the Washington Railway & Electric Company in the Poto¬ 
mac Electric Power Company plant or the amount paid by 
the Potomac Electric Power Company for the generation of 
power to the Washington Railway & Electric Company in 
the Potomac Electric Power Company plant would remain 
the same irrespective of whether or not a new Or an old 
sliding scale was in effect, would it not? A change in the 
sliding scale would not change the amount of the cost of the 
generation of that power? 

Mr. Keech: But, Mr. Commissioner, you will find what 
the power company itself is attempting to do is' to show 
that 1931 is far different from previous years and that there 
has been a drop in revenue received by the company; and 
it has been otherwise shown here that the operating ex¬ 
penses have abnormally jumped. 

Commissioner Hartman: But that is not in hny way 
coupled up with a sliding scale, is it? 

Mr. Keech: It certainly has gone into evidence, and you 
have permitted it in evidence (R. 167). 

Commissioner Hartman: They have not put in any testi¬ 
mony on it. 

Mr. Keech: They have not? 

8—5819a | 
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Commissioner Hartman: No. 

Mr. Keeeh: The Commission accepted its own evidence 
of that fact. 

Commissioner Hartman: That there is a change in the 
cost? 

Mr. Keech: You have permitted on cross examination 
for him to show it. Of course, it is a part of the record as 
much as if they had put it in themselves. 

Commissioner Hartman: We have not permitted any¬ 
thing dealing with other than general costs at the plant. 

Mr. Keech: To get the effect of a sliding scale, 
135 sir, you have to get these component elements going 
into that equation. 

Commissioner Hartman: Perfectly true. But I was asking 
you how the cost of generating that part which is not within 
the sliding scale affects the sliding scale? 

Mr. Keech: This, to my mind, is a proper element to go 
into; as stated in my question to Mr. Bachman, I wanted to 
show through him that the Washington Railway & Electric 
Company was receiving an income and return to which the 
Potomac Electric Power Company itself was entitled, and 
that on any sliding scale would have an effect (R. 168). 

Commissioner Hartman: But it might be receiving an 
income from securities held, too, and that would come in as 
income but it would not have any effect on the sliding scale. 

Mr. Keech: I do not believe you contend yourself, Mr. 
Commissioner, that anything such as the income of the 
Potomac Electric Power Company would be comparable 
with this situation where we have the Potomac Electric 
Power Company manufacturing and generating power- 

Commissioner Hartman: Some of the utilities here are 
putting in other than utility earnings in their income. Of 
course, if they wanted to hold it out we could not force 
them to put it in. 

Mr. Keech: As I stated to the Commission a moment 
ago, you will see that the difference between 18.08, which 
is the per cent of current received by the Washington Rail¬ 
way & Electric Company where in fact they are paying 
16.9, indicates 2 per cent there, or practically 2 per cent. 

Chairman Patrick: The Commission sustains the objec¬ 
tion for the reason stated by counsel, that it is not within 
the purview of the order calling the hearing. This objec- 
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tion is sustained only in so far as it relates to the'informa¬ 
tion concerning the Washington Railway & Electric Com¬ 
pany shown on the exhibit. The remainder of thb exhibit, 
which is merely a statement of cost of current to the Poto¬ 
mac Electric Power Company, will be admitted as evidence 
(R. 169). | 

136 Mr. Keech: And you will allow an exception! 

Mr. Bowen: And you will allow us an exception to 
that part of the ruling allowing any of the evidence shown 
in this exhibit to be received ? 

Chairman Patrick: The exceptions will be noted. 


With reference to Exhibit No. 10, after formal objection 
on behalf of the Power Company, Mr. Nicliolsoii testified 
(R. 170) that the first table shows the total kilowatt hours 
sold for the month of January, 1931, an increase 6ver 1930 
of 9.42, which is the percentage of increase stated above; 
February shows an increase of 4.02 per cent; March shows 
an increase of 13.49%, and April shows an increase of 
12.66%, making a total increase in the four months of 9.73% 
in total kilowatt hours sold; that it likewise indicates, that 
for the months of March and April, the increase'has been 
in excess of that for March and April, 1930, over 1929; the 
increase of March, 1930 over 1929 was 3.99% and April 
7.98% as compared with 13.49 and 12.66. The second half 
shows the revenues from the above kilowatt hc|urs sold. 


In January there was a decrease of .91% 1931 over 1930; 
in February there was a decrease of 4.03% (R. 171), while 
March shows an increase of 4.38% and April an iiicrease of 
4.41%, a total increase for the four months of .7j8%. 

Mr. Nicholson stated, in answer to a question by Jdr. Ham, 
that his statement shows an increase of 1930 over 1929 for 
the four-month period to be 5.52%. 


Thereupon it was understood that Exhibits No; 6 to No. 
10 were admitted in evidence, except that portion of Ex¬ 
hibit No. 9 relating to the Washington Railway Sp Electric 
Company, and the witness was excused (R. 172). 

The Power Company, before introducing any witnesses 
or evidence on its behalf, stated it would like to; have the 
record show that it did not waive any of the objections or 
exceptions heretofore noted, and thereupon, Mr. Harold 
A. Brooks was called as a witness on behalf of the 
137 Power Company, and having been duly sworn, tes- 
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tified in substance as follows: that he is Commercial Man¬ 
ager of the Potomac Electric Company, and as such, had 
supervision of all the customary relations between the 
public and the company (R. 173); that with respect to the 
consideration or the making of rate schedules, it was his 
duty to keep in touch with the rate situations, to study rate 
schedules and be prepared to make recommendations as 
to the form that the Power Company’s rates should take 
and the type of rates that should be introduced to meet its 
situations. 

The Commission stated that it would take judicial notice 
of its own orders, especially referring to Order No. 892, 
dated December 31, 1930, which was the order fixing the 
Power Company’s rates at the time of the hearing. At 
this point, the following occurred (R. 174): 

“Mr. Bowen: I am referring to order No. 892, dated 
December 31, 1930. Mr. Brooks, I will ask you as Commer¬ 
cial Manager of the company what study you have made of 
rates of electric companies for electric service charged else¬ 
where than Washington? 

Commissioner Hartman: One minute, please, Mr. Bowen. 
What is the purpose of testimony of that kind and how 
does it come under the purview of the Commission at this 
hearing called for a specific purpose? 

Mr. Bowen: I do not mind stating frankly to the Commis¬ 
sion the purpose is to show that the existing rates- 

Commissioner Hartman: Now, Mr. Bowen, please pardon 
me for interrupting you, but you just raised an objection 
against Mr. Keech when he went into the question dealing 
with the Washington Railway & Electric Company on the 
ground that it was outside of the scope of the notice, and 
right now you are going outside of the scope of the notice 
on the question of rates. 

Mr. Bowen: It may be that the Commission may want to 
rule on this matter, but I would like to state what I do ex¬ 
pect to show so as to get it on the record. I am not going 
to make it very lengthy. 

138 Commissioner Hartman: But please do not argue 
the question (R. 175). 

Mr. Bowen: In our answer we state that existing rates of 
the company are fair and reasonable. 

Chairman Patrick: May I interrupt you right there ? This 
Commission has raised no question as to the fairness or rea- 
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sonableness of the rates of the company. Not hini>' of that 
kind has appeared in evidence. No question of that sort has 
been brought before us. 

Commissioner Hartman: If you are going to insist upon 
that answer I think the Commission will have to reverse 
its ruling on Mr. Keech, because you are going to! broaden 
the issues here beyond the notice, and if you want to take 
that position- 

Mr. Roberts: May it please the Commission, regardless 
of the call or notice of this hearing and regardless of the 
Commission’s ruling as to whether the rates would fall 
within that notice, I would like to enter an objection to any 
testimony with respect to rates in other cities, for| the rea¬ 
son that those rates, particularly the selection of j an indi¬ 
vidual rate for comparison, is not relevant inasmuch as 
the company cannot show the complete rate structure or 
the similar economic condition in the cities in which the 
rates are incurred, for the further reason that it cannot 
show that the operating costs are similar in other cities 
as in this city, and for the further reason that it jis incon¬ 
sistent with the company’s own objection to all of the testi¬ 
mony which has been heretofore offered, and it ^loes not 
lie within their mouths to object to the introduction of 
evidence with respect to rates which might be ot^ier than 
those computed under a particular or peculiar sliding scale 
and at the same time offer in evidence testimony a^ to rates 
not fixed under a sliding scale (R. 176). 

Commissioner Hartman: You left out the most important 
one—the load factor. 

Mr. Roberts: I said the commercial and economic con¬ 
ditions in other cities would not show how the Schedules 
were divided, and perhaps the sales of power in thbse othc:* 
cities were different than in this city. 

139 Mr. Bowen: The question raised by Mr.j Roberts 
comes secondary to the first question on wbqch I was 
about to address the Commission. It seems to me lyour ob¬ 
servation would go more by way of cross examination of 
this witness to see what elements he has taken into consid¬ 
eration (R. 177). 

As to the question of propriety or whether it is!relevant 
or material to introduce rates elsewhere, the Supreme 
Court has settled that and the Interstate Commence Com¬ 
mission has settled that in a number of cases which have 
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held that one of the tests of a reasonable rate charged con¬ 
sumers is what was charged elsewhere. Of course, if the 
Commission wanted to hear that argument I would be 
very glad to have it do so. But it seems to me I am jump¬ 
ing over the first question raised by members of the Com¬ 
mission that I ought to address mvself to. The notice, if 
the Commission please, reads: ‘To consider the results of 
operations under the sliding scale arrangement by which 
rates of the Potomac Electric Power Company have been 
fixed since Januarv 1, 1925; and the desirabilitv and effect 
of modifications of the terms of the said sliding scale." 
Now, I realize that the Commission has already ruled that 
certain testimonv offered todav under that notice was not 
responsive, but I am submitting to the Commission that 
the question of rates elsewhere has a direct bearing upon 
this hearing, for this reason, whether or not the rates 
charged the public are fair and reasonable as a result of 
the sliding scale (R. 178). 

Commissioner Hartman: Do you raise the question of 
the reasonableness of the rates of the Potomac Electric 
Power Company at this time? 

Mr. Bowen: Not at all. 

Mr. Keech: If the Commission please, if Mr. Bowen sees 
fit at this time to open up the rates I have no objection, 
but I would like to have the Commission hear and pass 
upon the rates in toto. 

Mr. Bowen: No, no, not at all. I do not think I made 
myself clear. These rates are fixed pursuant to an exist¬ 
ing agreement and decree. The question of the re- 
140 turn of the company is involved under this notice. 

Now, the return of the company is more or less de- 
pendent upon the revenues of the company under existing 
rates. 

Commissioner Hartman: Doesn’t operating ratio have 
anything to do with it ? 

Mr. Bowen: Doesn’t what? 

Commissioner Hartman: Operating ratio, accompanied 
with a very high rate, might make less money than if you 
had a lower rate ? 

Mr. Bowen: To be sure, if you carried that out to a 
nicety. I admit this is not a rate case, but I would object 
to any discussion of rates in an ordinary sense. But that 
is not the point I wanted to go into—merely whether or 
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not the sliding scale and the rates charged thereunder show 
in any wise an unreasonable return to the company. It 
is only in that sense (R. 179). 

Mr. Roberts: May I ask counsel if he intends \o show 
the rates of return earned by these other companies to 
show whether or not they are earning a reasonable rate 
of return? 

Mr. Bowen: I was not, because I thought tliaf might 
involve matters to which you would object. 

Commissioner Hartman: You do not for a moment sug¬ 
gest it is relevant to this case, do you? 

Mr. Bowen: No, sir. I think this, Mr. Commissioner; 
the return of the company here is involved by this notice. 
Certain evidence has been offered here which suggests that 
the return of the company under a sliding scale should be 
varied. The Commission has not made any change. Mark 
you, I do not mean that. But there has been evidjence re¬ 
ceived by it which is offered, showing just what the return 
to the company would be under certain assumed |rates of 
return. It seems to me to be proper to show how ofur rates 
under the sliding scale compare with those elsewhere and 
whether or not the company is earning too much utider the 
sliding scale (R. 180). 

Commissioner Hartman: It would earn just the 
141 same if the rates in the other cities were all cut in 
half, wouldn’t it? 

Mr. Roberts: If the Commission please, counsel insists 
he intends to show the rates for current in order j to show 
that his rate of return is reasonable. He wants to make 
that comparison with other cities. If so, it will be neces¬ 
sary for him to show, if it were admissible at allj, a com¬ 
parison with the other cities between their rates ;for cur¬ 
rent and their rates of return, which he has statjed he is 
not prepared to show. I renew my objection. 

Mr. Bowen: I did not say I would not show if. I did 
not contemplate showing that. 

Mr. Hartman: Even though you did show it it would 
not make it admissible. 

Mr. Clayton: If the Commission please, I thought when 
this offer was made it might be confined to cities jthat had 
the sliding scale. 

Mr. Bowen: Mr. Clayton, it seems to me thati what I 
was going to show would answer that. The purpose of this 
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hearing, as I said a moment ago, is to consider the rates 
of return of the company under the sliding scale which is 
now in force. It is difficult for my mind to operate with¬ 
out understanding what rates are charged under a sliding; 
scale so as to show whether or not the sliding scale is 
good or bad. Now, I admit we could not widen this hear¬ 
ing to take up all of the elements and factors that would 
go into a rate case; of course not. But if the Commission 
rules that there is no question raised as to the reasonable¬ 
ness or fairness of our rates and therefore it will not allow 
us to introduce testimony as to what rates are in other 
cities, to show by comparisons with those rates the fairness 
and reasonableness of our present rates, we will have to 
abide by your ruling (R. 181). 

Commissioner Hartman: The Commission has not said 
anything about the point that you just raised but we have 
said that the question of rates was not in issue in this 
hearing. Neither is the question of the reasonableness of 
the rate as such in issue in this hearing. But it has not 
said anvthing about whether or not there has ever 
142 been any question raised as to the reasonableness 
of the rates or whether there is any question before 
it in another proceeding as to the reasonableness of your 
rates. 

Chairman Patrick: The Commission is ready to rule. 
The Commission cannot see that the testimony such as 
now offered comes within the purview of this hearing, nor 
can it see that the rates charged in other cities have any¬ 
thing to do whatever with the rate of return received by 
the Potomac Electric Power Company under the rates in 
force in Washington. Therefore, the objection of the Com¬ 
mission’s counsel is sustained (R. 182). 

Mr. Bowen: Will the Chairman allow me off the record 
to state that we propose to show by Mr. Brooks that from 
a survey of rates elsewhere, that the maximum residen¬ 
tial rate of the Potomac Electric Power — now in force is 
the lowest in any city in the United States of 150,000 popu¬ 
lation or more. 

Chairman Patrick: Mr. Bowen, may I interrupt you? 
We have already ruled upon that matter. 

Mr. Bowen: I just wanted the record to be clear. We 
also offer to show by Mr. Brooks a comparison of electric 
service bills for average residential consumers using 50 


MASON M. PATRICK ET AL. 


121 


i 


i 


kilowatt hours per month in cities having a population of 
150,000 or more (R. 183). 

Commissioner Hartman: Would your evidence, if you 
were permitted to go into it, develop, if cross examination 
ran that way, that it would also be the highest average 
schedule in the countrv of cities of that size 0 ? 

* m i 

Mr. Bowen: Do you mean the highest average c^ost per 
kilowatt hour sold? Is that what you mean? 

Commissioner Hartman: Yes. 

Mr. Bowen: We don’t know. It would not go iiito that. 

Commissioner Hartman: You would not go into|that? 

Mr. Bowen: No, sir. 

Commissioner Hartman: But cross examination 
143 would necessarily lead to that, wouldn’t itj? 

Mr. Bowen: We don’t know that it would. 

Commissioner Hartman: In other words, then, you came 
prepared to show only the one aspect of the rate£ in the 
other cities but not to give us a complete picture if 

Mr. Ham: No, sir. We came here prepared to give com¬ 
plete information as to what the electric rates are in other 
cities. 

Chairman Patrick: The Commission has already ruled 
on that particular question (R. 184). 

Mr. Bowen: And will the Commission allow us an ex¬ 
ception to its ruling? 

Chairman Patrick: As usual. 

Mr. Bowen: That is all, Mr. Brooks.” 

I 

I 

Thereupon Mr. A. G. Neal was called as a witness on 
behalf of the Power Company, and having been duly 
sworn, testified in substance as follows: That he! is vice 
president and comptroller of the Potomac Electric Power 
Company, and prepared to make a statement concerning 
the first year’s operation or working under the jconsent 
decree. 

\ 

i 

The Commission refused to permit Mr. Nealfs testi¬ 
mony to go in in the nature of a statement, and his 
testimony was restricted to questions and answers as fol¬ 
lows (R. 192-228): 

j 

“Mr. Bowen: Mr. Neal, I will ask you if you are now 
prepared and able to make a statement concerning the 
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first year’s operation of working under the consent de¬ 
cree (R. 192)? 

Mr. Neal: I am. 

Mr. Bowen: Will you please proceed to do so? 

Mr. Neal: In the fall of 1924 the valuation of the prop¬ 
erty of the Potomac Electric Power Company as found 
by "the Public Utilities Commission in Order No. 208, dated 
May 2, 1917, and the rates fixed by the Public Utilities 
Commission in Order No. 223 of July 13, 1917, based upon 
said valuation findings, were still in litigation, and the 
method of setting up depreciation was and had 
144 been a controversial question between the company 
and the Commission a considerable length of time. 
(R. 193). 

Mr. Keech: Will you pardon me, Mr. Neal? 

Mr. Neal: Yes. 

Mr. Keech: May I inquire the purpose of this, Mr. 
Bowen ? 

Mr. Bowen: The purpose, Mr. Keech, is to show for the 
record the operation and procedure under the decree. 

Mr. Keech: You do not mean this decree went back to 
1917? 

Mr. Bowen: I do not know what you mean by 1917. 

Mr. Keech: I understood Mr. Neal to refer to 1917. 

Mr. Bowen: It is probably a preliminary statement. I 
did not catch it myself. 

Mr. Keech: I did not understand it. 

Mr. Bowen: I will ask the Reporter to read the record 
on that point. 

(The last answer of Mr. Neal was then read by the Re¬ 
porter, as above recorded.) (R. 194.) 

Mr. Roberts: May it please the Commission, in the event 
this testimony should be offered in the usual manner of 
question and answer, it is impossible when reading a long 
statement of this sort dealing with specific questions of fact 
to determine what is going into the record until after it 
has already gone in and it cannot be appropriately stricken 
therefrom. The usual and customary method of introduc¬ 
ing such testimony by question and answer should be fol¬ 
lowed here in order that questions of counsel will give 
some indication of what is to follow. 
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Mr. Bowen: Do you want to conserve time? 

Mr. Roberts: Not to the point of permitting 4 lot of 
inadmissible evidence to go in. 

Mr. Bowen: I do not see anything inadmissible thus far. 

Mr. Roberts: Neither do I. I cannot see what js going 
to follow. 

Mr. Bowen: You have the right to move to strike 
145 out anything inadmissible. 

Commissioner Hartman: I think the question is 
legitimate, and I do not see why the evidence capnot be 
introduced by question and answer form, even though it 
does take a little longer time. The answer, so far as he 
has gone, was not at all responsive to your question, Mr. 
Bowen (R. 195). j 

Mr. Bowen: I missed it. I did not hear the first part 
of it. I 

Commissioner Hartman: It was historical and not at all 
responsive to the question. So will you please I confine 
yourself to questions and answers on the matter before us? 

Mr. Bowen: Mr. Neal, were you present at or at the time 
when negotiations between the Commission and tpe com¬ 
pany resulting in the agreement afterwards embraced in 
the decree in the equity case involving the Potomac ^Electric 
Power Company- 

Mr. Keech: I object. 

Commissioner Hartman: What is the ground of objec¬ 
tion ? 

Mr. Keech: It doesn’t make any difference if;he was 
there—negotiations leading to the decree. The decree it¬ 
self speaks for itself. 

Commissioner Hartman: If the question is preliminary 
to bringing out and proving the terms of the consent decree 
by parole the objection is well taken. Is it preliminary to 
that ? 

i 

Mr. Bowen: It is preliminary (R. 196). 

Chairman Patrick: The objection is sustained. 

Mr. Bowen: And you will allow us an exception? 

Chairman Patrick: Certainly. 

Mr. Bowen: Mr. Neal, I will ask you if you are| able to 
state what has been the practice of the company and the 
Commission under the terms of the decree in the Potomac 
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Electric Power Company case, starting* with the first year 
under said decree up until the present time? 

Mr. Roberts: I object, may it please the Commission. 
The question is altogether too general. He asks what is 
the practice of the company. It is the practice with 
146 respect to what? 

Mr. Bowen: It is the practice in the adjustment 
of the amount that would be available for the reduction of 
rates for the succeeding years under the terms of the 
decree. 

Mr. Keech: I object for the further reason that the de¬ 
cree speaks for itself. If he wants to show a variation from 
the decree- 

Mr. Bowen: We are not showing any variation; we are 
showing what have been the workings under that decree. 

Mr. Keech: You want to show it is not in conformity 
with the decree? (R. 197.) 

Mr. Bowen: No, not a bit. 

Mr. Keech: It is the subsequent action of the Commis¬ 
sion and the company giving effect to the decree? I object. 

Mr. Bowen: You gave that same testimony yesterday 
afternoon, or Mr. Roberts offered it. 

Mr. Roberts: Certainlv not in answer to a question like 
that. 

Mr. Bowen: Whether the question was put in the same 
wav or the result was the same- 

mt 

Commissioner Hartman: May I have that question read 
back? 

i 

(The following was then read by the Reporter:) 

‘Mr. Bowen: Mr. Neal, I will ask you if you are able to 
state what has been the practice of the company and the 
Commission under the terms of the decree in the Potomac 
Electric Power Company case, starting with the first year 
under said decree up until the present time?’ 

Mr. Bowen: I will change that—‘under the terms’ to 
‘pursuant to the terms’. 

Commissioner Hartman: It is obviously impossible for 
Mr. Neal to know what has been the practice of the Com¬ 
mission unless you limit the word ‘practice’, because lots 
of things go on in the Commission pursuant to the consent 
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decree as to which Mr. Neal could have no knowledge what¬ 
soever (R. 198). 

Mr. Bowen: Mr. Neal, I will ask- 

147 Commissioner Hartman: Are you changing your 
question, Mr. Bowen? 

Mr. Bowen: If the Commission rules it out. 

Chairman Patrick: We have not made any ruling. 


Commissioner Hartman: Do you care to rephrajse your 
question ? 

Mr. Bowen: I am satisfied with it. 

Commissioner Hartman: On the ground that the ques¬ 
tion itself shows the incompetency of the witness to; answer 
it unless it is rephrased the Commission will have to sus¬ 
tain the objection. 

Mr. Bowen: And you will allow us an exceptioii? 

Chairman Patrick: Yes, the exception is noted. 

Mr. Bowen: Mr. Neal, will you refer to the electric rates 
in effect prior to the passing of the decree of Decerhber 31, 
1924, of the Supreme Court of the District of Colombia in 
equity cases 35336 and 35341 ? j 

Mr. Roberts: May it please the Commission, any evi¬ 
dence as to such rates prior to the passing of thel sliding 
scale would not be within the call of the meeting, sinbe there 
was no sliding scale in effect at that time, and I object to it 
on that ground (R. 199). 

Commissioner Hartman: Do you wish to change the 
inquiry, Mr. Bowen? 

Mr. Bowen: I insist the question is entirely projper. 

Commissioner Hartman: I do not think you have even 
completed your question. I think all you asked hipi to do 
was to refer to the rates. May I have it read back, Mr. 
Reporter? 


(The question was then read by the Reporter, as above 
recorded.) 

i 

Commissioner Hartman: That question is not completed, 
Mr. Bowen. 

Mr. Bowen: And state what those rates were ! at that 
time. 

Mr. Roberts: I renew my objection. 

Mr. Bowen: And refer to the proper schedule that was 
in effect at the time so that it can be identified for the pur¬ 
pose of the record. 
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Commissioner Hartman: Will you state the purpose of 
this question? 

Mr. Bowen: The purpose is to show what the rates were 
at that time (R. 200). 

148 Commissioner Hartman: And how is that com¬ 
petent ? 

Mr. Bowen: It shows what were the rates, how those 
rates had been reduced pursuant to the decree. 

Commissioner Hartman: Isn’t that all in evidence now? 

Mr. Bowen: I don’t know whether it is or not. We want 
it in this case. 

Commissioner Hartman: Doesn’t Exhibit No. 6 show it? 

Chairman Patrick: Off the record, please. 

(Thereupon an informal discussion occurred which the 
Reporter was directed not to record, after which the fol¬ 
lowing occurred.) 

Chairman Patrick: Mr. Bowen, in view of the order call¬ 
ing this hearing and the investigation which the Commis¬ 
sion is now pursuing, how are the rates which were in 
existence prior to the handing down of the consent decree 

in any way relevant ? 

* * 

Mr. Bowen: They are relevant to show what has been the 
effect on those rates by the operation of the decree. 

Chairman Patrick: Doesn’t the record of the Commis¬ 
sion itself show what has been the effect on those rates? 
(R. 201.) 

Mr. Bowen: That may be, that it is in the possession of 
the Commission, but we want it shown in the record in this 
case. 

Commissioner Hartman: Let me ask you this question. 
You are intending to offer the rate schedule for each suc¬ 
cessive year? If that is your intention and you are offer¬ 
ing it solely for the purpose as suggested, why don’t you 
ask the Commission to take judicial notice of the tariffs 
that have been filed with it since ? 

Mr. Roberts: There is no objection to that. 

Mr. Bowen: At this time I will ask the Commission to take 
judicial notice of the rates of the Potomac Electric Power 
Company in existence at the time of the handing down of 
the decree of the Supreme Court of the District of Colum¬ 
bia on December 31, 1924, in the Potomac Electric Power 
Companv case, equity No. 35336 and 35341. Second, also 
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the decree itself of the Supreme Court of the Dis- 

149 trict of Columbia in the numbers I have jijst men¬ 
tioned. Third, the rates that were required to be 

filed as a part of that decree, showing the rates in £orce on 
and after January 1,1925. Fourth, the rates and schedules 
of the company filed with the Commission and approved by 
the Commission showing the rates in force on afid after 
January 1, 1926 (R. 202). Fifth, also the rate schedules 
and rates approved by the Commission in force apd effect 
on and after January 1, 1927. Sixth, also the rates and 
schedules filed with and approved by the Commission, show¬ 
ing the rates in effect on and after January 1, 1928. 
Seventh, also the rates and schedules of the company filed 
with and approved by the Commission effective: on and 
after January 1, 1929. Eighth, the rates and schedules 
filed by the Company and approved by the Commission 
effective on and after Januarv 1,1930. Ninth, also the rate 
schedules and rates filed by the Commission and approved 
by it effective January 1, 1931. 

Mr. Keech: If the Commission please, in so faif as Mr. 
Bowen has requested any rates that antedate the!consent 
decree I object to it as not being within the call. As to the 
rest of it I have no objection. 

Commissioner Hartman: The Commission will take 
judicial notice of the rates legally in effect at the! time of 
the consent decree, of the consent decree and of the rates 
approved by the Commission from the date of the! consent 
decree until the present time (R. 203). 

Mr. Roberts: May it please the Commission, in tpiat con¬ 
nection the rates which were in effect immediately prior to 
the consent decree or the time when the sliding sc^le went 
into effect were contested rates, and those rates tliat were 
actually being collected by the company were different than 
rates which were approved by the Commission and which 
the Commission had ordered into effect. If you are going 
to take judicial notice of the contested rates I move the 
Commission also take judicial notice of the rates which 
would be in effect under its order, as they have never been 
disapproved by the court on that ground but rather set 
aside by a consent decree. 

Commissioner Hartman: Did you notice tike word- 

150 ing of the statement I made with respect to those 
rates? 

i 
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Mr. Roberts: I was not sure of it, Mr. Commissioner. 

Commissioner Hartman: I said it would take notice of 
the rates leg-ally in effect at that time. 

Mr. Roberts: That is satisfactory. 

Mr. Bowen: If the Commission please, we would like fo 
have the record show by reference to the billing rates 
charged by the company any schedule filed by the company 
with the Commission just preceding the going into effect of 
the consent decree (R. 204). 

Commissioner Hartman: I think the record is clear 
enough that the rates were then under dispute and that an 
adjustment in the rates was made by the consent decree as 
distinct from the sliding scale, and that there was an im¬ 
pounded fund that took into effect results of earnings under 
the rates to which you refer, and that part of the earnings 
were refunded. So I cannot see any harm in admitting 
this. Is there any objection? 

Mr. Roberts: I have no objection in view of all the other 
matter concerning them and safeguarding them. 

Mr. Keecli: If the Commission has ruled, I would like to 
have the record show that I do note an exception for the 
reason previously assigned, and for the further fact it is 
impossible to determine without the introduction in this 
record of many elements as to the effect of the sliding scale. 

Commissioner Hartman: I do not think they are offered 
to show the effect of the sliding scale on those, and if that 
was the purpose of the offer that was a different thing. 

Mr. Keeeh: I understood that as the purpose (R. 205). 

Mr. Bowen: What is the ruling of the Commission ? 

Commissioner Hartman: The Commission has not defi¬ 
nitely ruled vet. If vou are offering those rates to show - 
the effect of the sliding scale the Commission will have to 
sustain an objection to it because the sliding scale could 
not have any effect on them. Is that the purpose of 
151 your offer, Mr. Bowen? 

Mr. Bowen: The purpose of the offer is to show 
what those rates were at that time—the rates paid by the 
public. We think it is germane and relevant to this issue. 

Mr. Keech: For what purpose ? 

Mr. Bowen: For the purpose of reference to those billing 
rates at that time. 

Mr. Keech: Of course, you have a definite purpose, have 
you not? 
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Mr. Bowen: I think we have a right as a part of; the rec¬ 
ord in this case to show what those rates were as a matter 
of fact. 

Mr. Keech: Then you do not care to state your purpose 
further than what has gone on the record! 

Mr. Bowen: I do not think I should be limited at this 
time by any statement (R. 206). 

Mr. Keech: And you will not state your purpose f 

Mr. Bowen: I say it is relevant and material to the issue. 

Commissioner Hartman: The question of the relevancy 
has been raised by counsel. Of course, evidence admissible 
for any purpose is admissible, but so far you have ndt shown 
that a statement of the rates in effect at that time is Relevant. 

Mr. Bowen: Relevant, Mr. Commissioner, because the 
rate then charged the public has some relation to what rate 
is now paid by the public. 

Chairman Patrick: We are not considering the rates 
now paid by the public. 

Mr. Bowen: No; but we are showing in what Way the 
- decree has operated so that the rates now paid by the public 
are less than they were prior to the entry of the decjree. 

Mr. Keech: That is exactly what I understood his pur¬ 
pose was. 

Commissioner Hartman: Then with that purpose the 
objection should be sustained. 

Mr. Roberts: Because the rates specifically were 
152 illegal rates as shown by the decree itself (R. 207). 

Mr. Bowen: Show me where the decree spys that. 

Commissioner Hartman: Irrespective of that, Mr. 
Bowen- 

Mr. Bowen: Now, I insist that we have this put to a 
finish. Show me where the decree has condemned alny rates 
in the future as illegal. 

Mr. Roberts: The decree has been before the Commis¬ 
sion and the Commission will take judicial notice of it. The 
decree, as a matter of fact, impounded a part of the rate 
to which Mr. Bowen refers, namely, the billing rate, and 
afterwards returned one-half of the impounded fupd to the 
public and the consumers who paid it, thus demonstrating 
that as a result of the Court’s decision in the so-called con¬ 
sent decree that the rate previously charged was excessive, 
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and that the comparison of rates and the effect of the slid¬ 
ing* scale should be as between the rates after reduced after 
impounding; and the subsequent rates, and not with the 
billing rates. 

Mr. Bowen: If the Commission please, the decree itself 
will speak for itself, of course. We are not attempting to 
impeach or change that decree. What we are asking is that 
this witness state what were the billing rates charged by 
the company to its consumers prior to the entry of the 
decree in the Potomac Electric Power Company case 
(R. 208). 

Mr. Roberts: Will counsel yield to a question? What 
effect could the sliding scale have had on a billing rate 
which was set aside bv the court? 

Mr. Bowen: That might be a matter of argument, Mr. 
Roberts. But 1 think we are entitled to show, Mr. 
Roberts- 

Mr. Roberts: I think we are entitled to it now on the 
relevancy of that particular question. 

Mr. Bowen: I think we have the right to show what those 
particular rates were. If the Commission will not allow 
the witness to state it I will have to abide by the ruling and 
note an exception. But I insist upon the right to have 
it in. 

153 Mr. Roberts: I renew my objection in view of the 
explanation of counsel. 

Chairman Patrick: The objection is sustained. 

Mr. Bowen: And you will allow us an exception? 

Chairman Patrick: The Commission will take judicial 
notice of all of the matters as requested by counsel for the 
Potomac Electric Power Company except his request to 
incorporate in the record or to take judicial notice of the 
billing rates which were in effect prior to the handing down 
of the consent decree. The objection raised to this particu¬ 
lar part of his request is sustained (R. 209). 

Mr. Bowen: And we note an exception. 

Commissioner Hartman: Mr. Chairman, in making his 
request counsel used this language, ‘The rates required to 
be filed as a part of the decree.’ I understand that what 
we are taking judicial notice of is the decree and these rates 
filed with and approved by the Commission subsequent to 
the date of the decree. 
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Chairman Patrick: That is correct. And that is the 
ruling of the Commission. 

Mr. Bowen: And the rates which were filed as a part of 
the decree. 

Chairman Patrick: Yes; w T e will take judicial notice of 
those. 

Mr. Bowen: We now except to the ruling of the Com¬ 
mission excluding the reception as evidence of the billing 
rates charged by the Potomac Electric Power Conipany to 
its consumers immediately prior to the passing of the 
Potomac Electric Power Company decree. 

Chairman Patrick: That exception will be noted! 

Mr. Bowen: We now ask the Commission to takd judicial 
notice of Order No. 223 of the Commission, dated;July 13, 
1917, and all (R. 210) subsequent orders passed by the 
Commission with respect to rates prior to the entifv of the 
Potomac Electric Power Company decree, including all 
orders of the Supreme Court of the District of Columbia 
enjoining order No. 223, passed July 13, 1917, and all sub¬ 
sequent orders of the Commission entered between that 
time and the passage of the decree of the Potomac 
154 Electric Power Company case. 

Mr. Keech: I object, if the Commission please. 

Commissioner Hartman: Just a moment, please, before 
we even get to an objection. Let me point out under the 
rules of evidence it is necessary for counsel to! specify 
what he expects the tribunal to take judicial notice of. 
Now, you have something here that would mean jthat the 
Commission must go out and make a search and try to 
reach your mind to try to find out what you wantjed us to 
take judicial notice of. 

Mr. Bowen: Before the day is over I will attempt to 
refer to each of those orders of the Commission by num¬ 
ber and the orders passed by the Supreme Couft of the 
District of Columbia. I think Mr. Neal can state fhe num¬ 
bers of those various orders, and we will do it ab a part 
of the offer. 

Mr. Neal: Order No. 388, September 3, 1920, forinal case 
No. 85 (R. 211). | 

Mr. Roberts: What was that order? 

Mr. Neal: In the matter of the application of the Po¬ 
tomac Electric Power Company for an amendment to its 
rate schedule E and other rate schedules. 
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Order No. 418, March 28, 1921, formal case No. 94, in 
the matter of the application of the Potomac Electric 
Power Company for a continuation of its existing rates on 
and after April 1, 1921. 

Order No. 430, July 29, 1921, formal case No. 99, in the 
matter of the rates, tolls and charges of the Potomac Elec¬ 
tric Power Companv to be effective on and after Septem¬ 
ber 1,1921. 

Order No. 464, March 29, 1922, formal case No. 112, in 
the matter of rates, tolls and charges of the Potomac Elec¬ 
tric Power Companv to be effective on and after April 1, 
1922. 

Order No. 509, April 4, 1923, formal case No. 135, in the 
matter of a reduction in the rates of the Potomac Electric 
Power Company. 

Mr. Koberts: Does that complete the reading? 

155 Mr. Bowen: No, sir. We now ask the Commis¬ 
sion to take judicial notice of the orders of the 
Supreme Court of the District of Columbia enjoining the 
going into effect of any of the rates prescribed by the 
orders read by Mr. Neal (R. 212). 

Commissioner Hartman: Just a moment, please. I 
would like to get the dates of the Supreme Court orders. 

Mr. Bowen: Of course, I cannot give them from recollec¬ 
tion, but I will supply them. 

Commissioner Hartman: They were all prior to the 
consent decree, were they not? 

Mr. Bowen: Yes, sir. 

Mr. Roberts: May it please the Commission, these sev¬ 
eral orders all dealt with rates which were placed in effect 
or attempted to be placed in effect by the Commission prior 
to the time that a consent decree had ever been in question, 
and such of those orders as were ultimately made subject 
to injunction by the Supreme Court of the District of 
Columbia, of course, were never in effect. The injunction 
orders of the Supreme Court of the District of Columbia 
enumerated by counsel at this time were prior to the con¬ 
sent decree and had no relation to a sliding scale or to the 
consent decree, and, therefore, are not within the call of 
this hearing, nor are any of the orders of the Commission 
referred to up to and including Order No. 509 within the 
call of this hearing, as they could not possibly have been 
included in a consideration of a sliding scale, since there 
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was none, or (R. 213) in the effect thereof, since that sliding 
scale was not in effect. Each of those orders, while, of 
course, competent, is not relevant in this proceeding and 
should be excluded from the record in this proceeding. 

Mr. Keech: If the Commission please, I renew; the ob¬ 
jection I made at the time Mr. Bowen spoke of Order No. 
223, and likewise as to all other orders of the Commission, 
and, further, the orders which he states he will' furnish 
the court dates of, for the reasons assigned at the 
156 time I objected to any rates in effect prior to the 
decree. 

Mr. Bowen: The reason why the Commission is asked to 
take judicial notice of these orders of the Commission and 
the orders of the court enjoining the going into effect of 
any rates prescribed by them is to show the billing rates 
that were in effect charged by the company to those con¬ 
sumers immediately prior to the passing of the dfecree in 
the Potomac Electric Power Company case, enjoining the 
orders in those cases and permitting the company to charge 
the billing rates which were in effect prior to the bntry of 
the Potomac Electric Power Company decree. 

Mr. Roberts: The argument of counsel brings up an¬ 
other (R. 214) question. The orders of the court were in¬ 
terlocutory orders and not final orders, and the permission 
to show that these rates were legal rates in effect gs a re¬ 
sult of the orders of the court would result in error in the 
record for the reason that those rates were neve^* finally 
in effect but they were modified by the final order of the 
court and the consent decree. 

Mr. Bowen: I still insist that the billing rates that the 
company charged its consumers prior to the entry of the 
Potomac Electric Power Company decree are proper facts 
to go into the hearing in this case. 

Chairman Patrick: We have already ruled on tjiat, Mr. 
Bowen. 

Mr. Bowen: And are germane to the issue, ahd it is 
. necessary in order to make our offer complete to I ask the 
Commission to take judicial notice of these several orders 
narrated by the witness, Mr. Neal, and the various orders 
of the Supreme Court of the District of Columbia! enjoin¬ 
ing the Commission from putting into effect thosje rates. 

Chairman Patrick: The Commission has already ruled 
upon that point and makes the same ruling now, that the 
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objection to the question raised by the People’s Counsel 
and by the counsel of the Commission is sustained (R. 215). 
Mr. Bowen: To which ruling* of the Commission 

157 denying it we ask an exception, denying the recep¬ 
tion in evidence or taking judicial notice of the 

several orders of the Commission and enjoining orders 
passed by the Supreme Court of the District of Columbia. 
' Chairman Patrick: The exception will be noted. 

Mr. Bowen: It will be necessary for me to say that we 
also ask the Commission to take judicial notice of the fol¬ 
lowing orders of the court passed in the case of the Po¬ 
tomac Electric Power Company vs. Public Utilities Com¬ 
mission, equity No. 35341. The first is the order filed Au¬ 
gust 21, 1917, enjoining the Commission from putting into 
effect rates based under order No. 223. 

Mr. Roberts: May it please the Commission, these are 
orders which were excluded by the Commission’s ruling 

V V— 

this morning. 

Mr. Bowen: But I am making the offer so as to get a spe¬ 
cific ruling on it (R. 217). 

Commissioner Hartman: All vou need to do to make the 

% 

offer is to state the court number and the order number. 
Mr. Bowen: These orders are not numbered. 

Commissioner Hartman: But they are dated. 

Mr. Bowen: The first one is August 21, 1917. The next 
is the order of the court of September 19, 1920. Order of 
the court of March 29, 1921. Order of the court of August 
11 , 1921, in the same case, equity No. 35341. Order of the 
court in the same case, April 5, 1922. Order of the 

158 court of November 27,1923. 

Mr. Roberts: What was the last one ? 

Mr. Bowen: November 27,1923. 

Mr. Roberts: What order of the Commission did that re¬ 
late to ? 

Mr. Bowen: This is the order of the court. 

Mr. Roberts: To what order of the Commission did the 
order of the court relate ? 

Mr. Bowen: No. 509. 

Mr. Roberts: Does that complete them? 

Mr. Bowen .* That is my .understanding. 

Mr. Roberts: May it please the Commission, we renew 
the (R. 218) objection made this morning to the offering 
in evidence of these orders of the court and orders of the 
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Commission upon the same ground as then stated, for the 
reason, briefly, that they antedated the consent decree and 
are not within the call of this hearing and not relevant or 
material in this hearing. 

Chairman Patrick: Have you anything to s^y, Mr. 
Bowen? 

Mr. Bowen: Except that one of the members of the Com¬ 
mission was not present this morning when we made this 
offer, and 1 think in fairness I should state that we are 
seeking to show the billing rates charged consumer^ and in 
effect prior to the entry of the decree in equity case No. 
35341. The purpose is to show that the various orders of 
the Commission, starting with Order No. 223 and running 
down to the last one preceding the entry of the Potomac 
Electric Power Company consent decree, were enjoined by 
orders of court. 

Mr. Keech: Mr. Chairman, I would like to record the ob- 
jection which was made by me this morning and assign 
the same reasons which I stated for the record at that time. 

Chairman Patrick: The objection is sustained. j 

Mr. Bowen: To which we note an exception. 

Chairman Patrick: The exception is noted. 

159 Mr. Bowen: Before adjournment this nooji I was 
about to ask the Commission to allow the statement 
of Mr. William F. Ham, made at the hearing of the Commis¬ 
sion on December 30, 1930, in formal case No. 220, starting 
on page 149, line 8, and concluding on page 169, at line 4, 
to go in. We have furnished to the Commission a copy of 
this statement by Mr. Ham which shows the nature of the 
statement we ask to be admitted as a part of this hearing. 

Mr. Roberts: May it please the Commission, in j respect 
of that statement 1 ask the Commission to reserve ruling 
until I can read the statement. It appears in reading it that 
Mr. Ham characterized it as a statement and not evidence. 
My recollection is at the time it was offered, many- of the 
things he was going to state were not in the nature^ of evi¬ 
dence. It is primarily argument, and, therefore^ should 
not be admitted as evidence (R. 222). In the second place, 
it includes numerous references to rates in other cities 
which have been specifically ruled upon by this Commission 
this morning and excluded from these proceeding^. Fur¬ 
thermore, it deals with general matters of policy in the 
fixing of certain specific classes of rates which arej not ap- 
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plicable to this particular proceeding. I add the reason 
that Mr. Ham is available to testify to any matter that is 
pertinent to this particular inquiry in the call of this hear¬ 
ing, and I urge that the statement in this form be excluded 
upon the several grounds. 

Mr. Bowen: The record shows, if the Commission please, 
that Mr. Ham was sworn as a witness and testified 
160 <\s this hearing and gave this as part of his testimony, 

that is, the part which we have indicated on the record. 

Mr. Roberts: Do you recall where he premised his re¬ 
marks by saying, ‘I will make a statement in a little differ¬ 
ent way’? l)o you find that on page 149 of the record? 

Mr. Bowen: But there was no objection made at the time, 
was there? It was received as evidence. 

Commissioner Hartman: The witness is here now and 
can give any relevant testimony at this time (R. 223). 

Mr. Bowen: That is not the point, is it? We are asking 
that this be admitted. 

Mr. Keecli: 1 object for the reasons assigned by Mr. 
Roberts. 

Commissioner Hartman: Isn’t it true that case goes 
back of the date involved in this hearing also, the first date 
being 1914 and running through several cases, and 1917 ? 

Mr. Bowen: I do not think so. 

Commissioner Hartman: If you will look at the first page 
you referred to you will find the date 1914 about ten or 
twelve lines from the bottom. 

Mr. Bowen: Well, it might be referred to. 

Commissioner Hartman: On the next page you will find 
the 1917 dates to which I referred. 

Mr. Bowen: I do not know that we are restricted, Mr. 
Commissioner, by any particular time so long as it has a 
direct bearing upon the issues in this case, and we insist 
this statement does have. 

Mr. Keech: You do not contend you can utilize a state¬ 
ment where the witness is available under anv rules of 
evidence, do you, Mr. Bowen ? 

Mr. Bowen: As I said before, this Commission is not 
(R. 224) restricted to narrow rules. It is usual for com¬ 
missions to do the very thing we are doing now, and this 
Commission has permitted it to be done. 
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Mr. Roberts: May it please the Commission, thajt is one 
of the numerous times counsel for the company has 

161 made the Commission is bound to admit matter be- 
vond the usual rules of law. I call the attention of 

the Commission to the fact that in Paragraph 32 of!the Act 
it particularly specifies the right of the Commission to make 
reasonable and proper rules to govern its proceedings, and 
that it has been the practice of the Commission to apply 
reasonable rules of evidence in matters before it.! There 
are authorities in the Supreme Court of the United States 
dealing with the rules of evidence of commissions, particu¬ 
larly the Interstate Commerce Commission, to which Mr. 
Bowen referred, among others, Speeler vs. Atchison, To¬ 
peka & Santa Fe Railroad, 1920; 253 U. S. 117, hnd the 
Kansas City Southern vs. the Interstate Commerce Com¬ 
mission, about 1923, in which the Supreme Court went at 
length into the right of the Commission to impose strict 
rules of evidence and to restrict the presentation! of cer¬ 
tain types of matter not related to the proceedings!. 

Mr. Bowen: 1 might say, Mr. Roberts, that one of the 
rules of this Commission permits the doing of what I am 
now offering to do (R. 225). 

Commissioner Hartman: You will find, Mr. Bow^n, what 
you have in mind is not a ruling of the Commission, but 
specific rules adopted for the hearing in the street car rate 
case, and at the time presented it was so stated, that they 
applied in that case only. They were stenciled &nd you 
were given a copy at the beginning of the hearing, and you 
objected to them at that time. 

Mr. Bowen: We objected to them as going further than 
they should have gone. But do I understand that the rules 
announced by the Commission at that time have ho force 
and effect at the present time? 

Commissioner Hartman: They were stated at tliat time 
as intended to shorten that hearing and hold it w|ithin as 
short a limit as possible and be applicable only at that time. 

Mr. Bowen: Is there any rule of the Commission now 
that forbids the introduction of testimony of Mr. iHam in 
the way we offer it? 

Mr. Clayton: May it please the Commission, juslf follow¬ 
ing up what Mr. Roberts had to say, under the power 

162 given to Commission to make rules and regulations 
as to practices before it, the (R. 226) former Com- 
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mission did make rules and regulations, and it is singular 
that no reference is made to them here. 

Mr. Bowen: Mv understanding, Mr. Clayton, is that un- 
less those rules are changed they would still be in effect, 
and under the prior practice of the Commission the offer 
we are making now is entirely proper. 

Commissioner Hartman: There is absolutely nothing in 
those rules and regulations covering that point. There¬ 
fore, there is nothing that deals with that point. It is right 
back to the general law of evidence, which, as I understand 
it, prohibits just this thing. 

Mr. Bowen: My understanding is, Mr. Commissioner— 

and I can cite you before the day is over rulings of this 

Commission where tliev have admitted evidence of this na- 

* 

ture in the wav 1 offer it. 

Mr. Roberts: You do not mean this Commission would 
— by some erroneous ruling of some other commission? 

Mr. Bowen: If they make a ruling we assume the Com¬ 
mission will follow the same ruling. 

Commissioner Gotwals: I do not want to break into this 
argument, but it seems patent that a commission that makes 
a rule can change the rule, and we could change them right 
here and now (R. 227). 

Mr. Bowen: That may be. But the courts have a right 
in the last analysis to say whether that is a reasonable rule 
and whether you are keeping out evidence we have a right 
to introduce. 

Commissioner Gotwals: But the body that makes the rule 
is right here. 

Mr. Bowen: And we will abide by them, subject to ex¬ 
ception. 

Mr. Keech: Might I state my understanding of the rul¬ 
ing of the Chairman to be this, that you are excluding this 
documentary evidence but that you are not denying Mr. 
Bowen an opportunity to present Mr. Ham to testify to any 
matters which might be relevant or pertinent to this is¬ 
sue? 

163 Chairman Patrick: The Commission has not ruled 
yet, Mr. Keech. The Commission does rule that the 
statement of Mr. Ham offered by counsel is excluded and 
will not be received as evidence, but Mr. Ham, being pres¬ 
ent, if counsel desires to call him to testify to matters which 
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are relevant to this hearing, of course, is entitled io do so 
and will be allowed to do so. 

Mr. Bowen: If the Commission please, I would like to 
interrupt Mr. Neal’s testimony and call Mr. Hank to the 
stand. 

Chairman Patrick: That may be done.” 

Thereupon Mr. William F. Ham was called as aj witness 
in behalf of the Potomac Electric Power Company, and 
having been first duly sworn, testified in substance as fol¬ 
lows: that he is President of the Potomac Electric Power 
Company, and after being asked by Mr. Bowen if lie had a 
statement to offer to the Commission at this time, the 
following occurred: 

* 4 Commissioner Hartman: Let the record show that Mr. 
(R. 228) Bowen has handed Mr. Ham the statement which 
has just been excluded. Now, if that is the statement you 
are going to offer- 

Mr. Bowen: That is right. 

Commissioner Hartman: That is an absolute attempt to 
evade a ruling which this Commission has just made. 

Mr. Bowen: It is the very same statement. We are of¬ 
fering (R. 229) Mr. Ham to introduce it, and I would like to 
have a ruling of the Commission on whether he may pro¬ 
ceed to make it. j . 

Commissioner Hartman: The Commission has | already 
ruled upon it. 

Mr. Bowen: It has not ruled on this. 

Commissioner Hartman: We will rule on it right now. 
If you want to proceed by question and answer in proper 
form with a little respect to the tribunal you are before 
there is nobody who will attempt to block you; but;there is 
no use in trying to get around the ruling of the Commission. 
You can follow an orderly procedure and ask Mr. Ham 
any proper question. 

164 Mr. Bowen: There is no disrespect intended, but 
I do think there are certain rights that tlnp utility 
has, and we are only attempting to assert those rights. If 
the Commission rules, of course, I will accept the ijuling of 
the Commission but preserve our right to an exception. 

Commissioner Hartman: Certainly. 

Mr. Bowen: Mr. Ham, do you wish to offer now the state¬ 
ment that was shown in that printed pamphlet and which is 


i 

I 
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tlie same that you made at the hearing before this Commis¬ 
sion on December 30, 1930, in formal case No. 220, and as 
contained on pages 149 to 169? (R. 230.) 

Mr. Ham: Yes, sir. 

Commissioner Hartman: Mr. Bowen, it is perfectly ap¬ 
parent Mr. Ham does wish to do it or you would not try to 
get around the ruling for the third time. 

Mr. Bowen: Will you answer the question, Mr. Ham? 

Mr. Ham: Y"es, sir. I made a statement before the Com¬ 
mission under oath on December 30, 1930, and that state¬ 
ment appears as testimony in that case starting on page 
149, line 8, and concluding on page 169, line 4. I desire 
to introduce that at this time. 

Mr. Keech: I object, if the Commission please. 

Mr. Roberts: I object on all of the grounds already men¬ 
tioned and on the one ground of personal appearance of 
Mr. Ham. 

Mr. Keech: If the Commission please, I am objecting to 
this and I assigned as a reason that Mr. Ham is available 
at this time and under all of the rules of evidence I know of 
it is not permissible for him to present a document con¬ 
taining matter which he has previously testified to. 

Mr. Bowen: You mean, Mr. Keech, what the witness 
wants to do? He wishes to read that into the record in this 
case (R. 231). 

Commissioner Hartman: Then ask him the question 
which he can answer and he will be permitted to get in any 
relevant evidence. 

Mr. Bowen: If the Commission please, I think we 
165 have a right to offer the witness to make this state¬ 
ment. 

Commissioner Hartman: You have no right to offer a 
prepared statement without any questions which will let 
opposing counsel get an intelligent objection on the record. 
There is no sense in coming before us and trying to force 
opposing counsel into a motion to strike at the end of the 
testimony, which you have been warned by the tribunal 
will be granted if you proceed in the manner you are now 
proceeding. 

Mr. Bowen: Has the Commission ruled? 

Chairman Patrick: The Commission is ready to rule. 
The Commission will not permit the witness to introduce 
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in toto this statement which you have offered and which he 
states he is prepared to and desires to present. The Com¬ 
mission will permit you to ask the witness any questions 
pertinent to this inquiry. He can refresh his memory by 
referring to the statement, if he so desires. 

Mr. Bowen: We except to the ruling of the Commission 
in excluding the statement which the witness now pffers to 
make and which is shown on the pages of the former record 
of December 30, 1930, on the pages indicated (R. ^32). 

Chairman Patrick: The exception will be noted.\’ 

In the Record, before the Commission, at pagek 186 to 
192, there was considerable discussion as to the admittance 
of certain correspondence between the Public Service Com¬ 
mission of Maryland and the Public Utilities Commission 
of the District of Columbia, and at page 232 of the said 
Record, Mr. Bowen, on behalf of the Potomac Electric 
Power Company, offered in evidence a letter from the Pub¬ 
lic Service Commission of Maryland, dated February 12, 
1931, addressed to General Mason M. Patrick as Chairman 
of the Public Utilities Commission of the District o^ Colum¬ 
bia, and the reply of the Public Utilities Commission of 
the District of Columbia in a letter signed by Mason M. 
Patrick, bearing date of January 14, 1931, the latter letter 
being addressed to Hon. Harold E. West, Chairmajn of the 
Public Service Commission of Maryland, at which 
166 point the following occurred: 

“Mr. Roberts: I object to the introduction of tile letter 
or the reply on the ground it is immaterial in this proceed¬ 
ing. The party involved is not a party to this proceeding, 
and the matter contained in the letters does not fall within 

i 

the call of this hearing. 


Chairman Patrick: Do you wish to say anything, Mr. 
Bowen? (R. 233.) I 

Mr. Bowen: Except, Mr. Chairman, I think the letter of 
the Maryland Commission to this Commission and the reply 
of this Commission to the Maryland Commission are rele¬ 
vant and material to the issues in this case. 

Chairman Patrick: To what issue ? 

Mr. Bowen: The question going to whether or not there 
should be any change in the consent decree. 


I 






142 POTOMAC ELECTRIC POWER COMPANY VS. 

Commissioner Hartman: The letter does not say any¬ 
thing about that. 

Mr. Roberts: I object to the statement as to the text of 
the letter. 

Commissioner Hartman: The letter does not say a word 
about that. 

Mr. Bowen: It speaks for itself, if I have not stated the 
contents of the letter correctly. 

Chairman Patrick: The objection is sustained. 

Mr. Bowen: To which ruling you will allow us an excep¬ 
tion? 

Chairman Patrick: It is noted.” 

Thereupon Mr. A. G. Neal resumed the witness stand, 
and, having been previously sworn, testified in substance as 
follows: That he had prepared a chart showing comparison 
of rate schedules of the Potomac Electric Power Company 
for the years 1924 to 1931, inclusive; that it was prepared 
under his direction and he accepted the responsibility for its 
correctness; and the same was offered and marked for iden¬ 
tification as Exhibit No. 11, and is as follows: 

(Note.— Here insert Exhibit No. 11.) 

Thereupon the following occurred: 

“Mr. Roberts: In connection with the marking of 
167 the exhibit (R. 234), we announce to the Commission 
that we will object to the consideration at this hear¬ 
ing of any of the matter in the second column, namely, 
under the year 1924, as lying within that class of matter ex¬ 
cluded by previous rulings of the Commission as being prior 
to the inauguration of the sliding scale method of making 
rates (R. 235). 

Mr. Bowen: Probably the best way is to ask this question 
and if it is objected to get a ruling on it. Mr, Neal, what 
were the rates by schedules established by the decree and 
what savings did the consumers enjoy by reason thereof as 
compared with the 1924 billing rates reduced by refund to 
consumers of their portion of the 1924 impounded fund? 

Mr. Keecli: I object, if the Commission please, first, be¬ 
cause the Commission has ruled 1924 is not admissible. 
Secondly, the question, instead of being one question, as I 
understand it, is three questions. 
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Mr. Roberts: That brings up the objection I made pre¬ 
viously to the Commission, and it is applicable to mdre than 
the column with respect to 1924. 

Chairman Patrick: We will rule on that one thing first. 

Mr. Keech: As to the column labeled 1924. * 

Chairman Patrick: The objection to the question is sus¬ 
tained, Mr. Bowen. The Commission wull permit no ques¬ 
tions concerning the figures shown in the second! column 
headed 1924 (R. 236). 

Mr. Bowen: To which ruling we note an exception. 

Mr. Roberts: May it please the Commission, that ques¬ 
tion also calls for the reductions and the reductions showm 
throughout the entire schedule are from a so-calle<jl billing 
rate of ten cents, which has been excluded from considera- 
tion by this Commission. Therefore, each of the reductions 
should be excluded from consideration by the Commission. 

Chairman Patrick: That applies only to 1924? 

Mr. Roberts: 1924 and 1925’s reduction is|deduct- 
168 ing the 7.5 cent rate from the 10-cent rate and, there¬ 
fore, is subject to the same errors and should be ex¬ 
cluded. 

Mr. Ham: I think not. I think the savings that are 
shown in the year 1925 are the reductions not from the 
billing rate but from the billing rate as modified by the 
amount refunded to consumers. 

Mr. Roberts: You cannot verify that figure right now, 
Mr. Ham. 

Mr. Ham: Mr. Neal is qualified to testify as tojthat. I 
just wanted to correct you, Mr. Roberts. 

Mr. Neal: It is so indicated on the exhibit (R. 237). 

Mr. Ham: You will notice at the bottom thetfe is an 
asterisk. 

Mr. Roberts: May I ask counsel a question? 

Mr. Bowen: Surely. 

Mr. Roberts: May I ask if in the years 1920 to 1926, and 
so forth, following 1931, whether that amount is shown as 
reduction in the amount compared with the previous year, 
or what is it? i 

Mr. Bowen: Will you let the witness answer, because he 
knows the chart better than I do? 

Mr. Roberts: I will have an objection to the calculation 
as a whole prior to the testimony. 
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'Sir. Keeeh: Mr. Chairman, I would like to enlarge the 
objection I originally made. I first limited it to column 2, 
I believe. That is the heading 1924, and I ask that it also 
embrace 1925 in so far as it relates to reductions, because 
I note at the bottom here the star indicates that this is the 
difference between the 1924 billing rates less amount re¬ 
funded customers under the decree of court and the rates 
prescribed for 1925. That would likewise fall within the 
purview of the ruling of the Commission earlier in the day. 

Mr. Roberts: And each of the successive years fall- back 

mf 

(R. 238) on that latter amount, because they state the dif¬ 
ference between the prior year and that amount and must 
in their very nature be subject to the same type of difficulty 
—not as to the amount of the difference but as to the mat¬ 
ter of its derivation. 

169 Chairman Patrick: The Commission is ready to 
rule. The Commission has already sustained the 
objection to any consideration of the figures in the second 
column, headed 1924. The Commission also sustains the 
objection raised to a consideration of the figures which ap¬ 
pear after the word ‘reduction’ in the several places in the 
column headed 1925. 

Mr. Bowen: To which ruling of the Commission the 
Potomac Electric Power Company excepts.” 

Mr. Neal, continuing (R. 238), testified that in the fall 
of 1925 he and other representatives of the Potomac Elec¬ 
tric Power Company conferred with representatives of the 
Public Utilities Commission relative to the effect of opera¬ 
tions under the consent decree; that he and other repre¬ 
sentatives of the company agreed upon the rate-base appli¬ 
cable to 1925 in the amount of $33,489,670 (R. 239); that 
the representatives of the company conferred with the 
Commission and determined the earnings in excess of a 
7 % per cent return upon said rate-base, in respect to that 
provision of the decree which provides that if the rates 
hereafter yield more than l l /i c / c return on $32,500,000 plus 
actual cost of future additions undepreciated but weighted 
(R. 240) during a period of any one year, one-half of said 
excess shall be used in a reduction of rates to be charged 
the public for electric service thereafter; that one-half of 
the amount over and above a 7 1 /2% return on that rate- 
base for 1925 to be applied pursuant to the decree was 
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$352,000; that representatives of the company conferred 
with the Commission with respect to allocating that one- 
half of the excess towards the reduction of rates in the suc¬ 
ceeding year; that the Commission passed Order |No. 588, 
dated December 18, 1925 (R. 241), allocating that j one-half 
of the excess over 7 1 /2% return for 1925; that there was a 
conference had between representatives of the company 
and the Commission towards advancing the date when 
reduced rates would become effective for 1926; that in the 
first year’s operations under the decree, President Ham 
called upon the Commission and stated that from the 
170 ten months’ operation ended October 31,1925, it was 
clearly evident there would be an amount Available 
for reductions in 1926 and that he suggested to tfie Com¬ 
mission that rather than have the (R. 242) consumers await 
the actual closing of the year 1925 operation, hie volun¬ 
teered to estimate the results of November and December, 
1925; that the Commission thought well of his suggestion 
and asked him to please put it in writing, which he did 
under date of December 2, 1925, which letter, and answer 
thereto, was then read into the record, and is as follows: 

“ December 2, 1925. 

“ Public Utilities Commission, 

Washington, D. C. 

I 

Gentlemen : 

I 

In the agreement entered into with the Public |Utilities 
Commission regarding valuation and rates, th£ decree 
being entered on December 31, 1924, by the Supreme Court 
of the District of Columbia, it is provided that if the rates 
yield more than 7% per cent return upon the valuation dur¬ 
ing any one year, one half of said excess shall be used in a 
reduction of rates to be charged the public for eleetjric serv¬ 
ice thereafter. 

We now have complete figures for the ten months ending 
October 31, 1925, from which it would be possible to esti¬ 
mate the results for November and December, 1925. It is, 
however, fair to state that such estimates, however care¬ 
fully made, might, on account of the many elements in¬ 
volved, differ quite materially from actual results. We 
(R. 243) wish to inquire whether it would be agreeable to 
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the Commission and, in its judgment, consistent with the 
decree to proceed in this way. If so, the company, appre¬ 
ciating the large increase it has enjoyed in the volume of 
its business due to the decrease in rates the first of the year 
is willing to put into effect reduced rates on January 1, 
1926, thereby giving the public the benefit of the reduction 
as promptly as possible. We should, of course, expect to 
have our estimates for November and December 
171 carefully checked by representatives of the Com¬ 
mission. 

We do not think the procedure as above outlined should 
be taken as a precedent for future years. 

If, on the other hand, it is necessary to have actual fig¬ 
ures for the full year on which to base a reduction of rates 
it is unlikely that such reduction could be made effective 
before March 1, 1926. 

Your early decision in this matter is desirable, as there 
remains considerable detail work to be done in order to 
put into effect a reduced rate schedule on January 1, 1926 
(R. 244). 

Respectfully, 

WM. F. HAM, 

President.” 


The Commission replied under date of December 10, 
1925: 


“Potomac Electric Power Co., 
14th and C Streets N. W., 
Washington, D. C. 

Gentlemen : 


This will acknowledge receipt of your communication 
dated December 2, 1925, in the matter of a proposed re¬ 
duction in the present electric service rates. 

The method for determining the amount of the reduc¬ 
tion as outlined in your letter meets with the approval of 
the Commission. 

Yours very truly, 


E. V. FISHER, 
Executive Secretary.” 


Mr. Neal, continuing (R. 244), stated that the precedent 
established in the letters just read was followed for sub- 
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sequent years, each and every year since the operation of 
the consent decree up to the time of the hearing; that the 
amount of the rate-base and the (R. 245) amount df avail¬ 
able return, meaning by that one-half of the excess over 
7 1 /2% earned during the subsequent years, was as follows: 

172 “Mr. Neal: In the fall of 1926 we followed the 
same (R. 245) procedure as in the prior year and 
agreed with the Commission as to the rate base applicable 
to 1926 operations in the amount of $36,130,543. We also 
agreed with the Commission that one-half of the; excess 
of 7%% return on said rate base would have been. 
$430,000. After conferring with the Commission as to the 
application of that amount their order was issued under 
date of December 21, 1926, order No. 656, establishing the 
rates in effect Januarv 1, 1927. The amounts allocated 
to the various schedules are set forth in Exhibit NoJ 11 and 
aggregate $430,829, differing slightly from the amount 
agreed upon by reason of application. 

Commissioner Hartman: Mr. Neal, will you pafdon an 
interruption right there? You have just used language 
which, it seems to me (R. 246), clears up this exhibit con- 
siderablv. Wherever the exhibit savs ‘reductioh’ that 
means the pro rata part of one-lialf of the excess which is 
applicable to that schedule, and it may or may not work 
out as an actual reduction because of the consumers! chang¬ 
ing from one schedule to another, or for other reasons? 

Mr. Neal: That is correct. 

Mr. Bowen: You ask the Commission to take judicial 
notice of the order that you have just given the number of, 
Mr. Neal? 

Mr. Neal: We ask the Commission to take judicial notice 
of the order to which I have just referred. 

Mr. Keecli: The Commission has already done it. 

Mr. Bowen: And will the Commission take judicial 
notice of all the succeeding orders? 

Chairman Patrick: It has done so. It will be understood 
that will be done. 

i 

Mr. Neal: In the fall of 1927 we again proceeded a£ before 
and conferred with the Commission as to the establishment 
of the rate base applicable to 1927 operations and agreed 
with them that the amount was $40,746,999. The| agree- 
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ment was also reached that one-lialf of the excess 

173 of 7 1 /2% return on such rate base was $338,000, 
making that amount (R. 247) available for rate re¬ 
ductions in 1928. These reductions, after conferring with 
the Commission, were applied to the various schedules as 
embodied in their order No. 694, dated December 29, 1927, 
by making such rates quoted therein applicable to electric 
current consumed, effective January 1, 1928. On Exhibit 
11, the column captioned 1928, we have indicated the 
amount of reduction as allocated to each schedule and the 
aggregate of sam^ being $337,895. 

In the fall of 1929 we again conferred with the Commis¬ 
sion and its representatives and agreed that the rate base 
applicable to 1929 operations be $47,926,800, that one-half 
of the earnings of 1929 in excess of 7%% return on the 
rate base just stated was $660,000. 

Mr. Bowen: Was that 1929? 

Mr. Neal: 1929. 

Mr. Ham: You did not skip one year there, did you? 

Chairman Patrick: I thought he skipped a year. 

Mr. Neal: It appears that I have skipped a year, Mr. 
Chairman. In the fall of 1928 we again conferred with 
the Commission and its representatives for the purpose 
of establishing the rate base applicable to 1928 operations, 
and an agreement was reached establishing same in the 
amount of $43,873,592, that one-half of the earnings of 
1928 in excess of 7M>% return on the rate base just re¬ 
ferred to, to have been (R. 248) $625,062; that following 
the agreement with the Commission as to the amount, con¬ 
ferences were had as to the allocation of said amount to 
the various schedules, and this was done as indicated in 
the column captioned 1929 on Exhibit No. 11, whereby the 
reductions in schedules aggregated $624,062. 

Mr. Bowen: Have you given the order? 

Mr. Neal: These rate reductions were approved by the 
Commission as indicated in Order No. 737, dated Decem¬ 
ber 31, 1928. 

In the fall of 1929 we again conferred with the Commis¬ 
sion and established the rate base applicable to 1929 opera¬ 
tions as $47,926,800. Agreement was reached with 

174 the Commission whereby one-half of the earnings in 
excess of 7%% return on the rate base just mentioned, 

would be $660,000. After agreement had been reached as 
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to this amount conferences were had with representatives 
of the Commission as to how to apply same, and agree¬ 
ment was reached showing the amount allocated | to each 
schedule as shown in Exhibit No. 11 under the column cap¬ 
tioned 1930, whereby the amount of reduction to all 
schedules aggregated $660,035 (R. 249). 

These rates were approved by the Commission in order 
No. 818, dated December 9, 1929. 

A little different procedure was followed in 1930j Many 
conferences were had with representatives of the Commis¬ 
sion and the Commissioners themselves, and an agreement 
was finally reached at a conference of November $0, 1930, 
establishing the rate base applicable to 1930 operations as 
$49,412,342, and one-half of the amount of the earnings of 
1930 in excess of 7%% return on said rate base was agreed 
to in the amount of $830,000. Following that agreement 
conferences were had with the Commission as to tljie appli¬ 
cation of the amount of reduction. Then there followed 
notice from the Commission of a hearing to be held on De¬ 
cember 30, 1930, for the purpose of determining how much 
was to be available for rate reductions in 1931. Immedi¬ 
ately after the hearing the Commission issued its order No. 
892, dated December 31,1930, establishing the rated as indi¬ 
cated on Exhibit No. 11 under the column captioned 1931, 
and on which we have shown the allocation of the reduction 
of $830,463. j 

Mr. Bowen: Mr. Neal, the chart which you have offered 
for identification is what I understand amounts tp a sum¬ 
mary of the testimony you have just given? 

Mr. Neal: It is, yes, sir, a summary of the testimony I 
have just given, except I have not testified to this point 
which the Commission had us exclude. 

Mr. Roberts: As a matter of fact, his testimony is 
175 a summary of the exhibit, isn’t it, Mr. Bowed? The 
exhibit goes into very much more detail than his 
testimony. 

Mr. Bowen: Well, put it this way. His chart shows in 
that form the information you have just given ahd other 
information based upon those orders of the Commission to 
which you have testified? 

Mr. Neal: Yes, sir. ! 

i 

i 

i 

i 

i 

i 
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Mr. Roberts: It is apparent that it does not. He has 
given information as to rate base and the information which 
does not appear in the chart. 

Mr. Bowen: We now offer in evidence, if the Commission 
please, the chart prepared by Mr. Neal. Of course, I under¬ 
stand the Commission has ruled with respect to certain 
columns, but in order (R. 251) that we may get a ruling of 
the Commission and preserve our exception, I now offer 
formally this chart. 

Chairman Patrick: The chart will be received as evidence 
subject to the ruling of the Commission with reference to 
the column headed 1924 and to the figures in the column 
headed 1925 which follow the word ‘reduction’ wherever it 
appears in that column. 

Mr. Bowen: To so much of the ruling of the Commission 
that excludes certain figures and language shown on this 
exhibit we note an exception. 

(The document, previously marked for identification, was 
received in evidence, marked Neal Exhibit No. 11, and the 
same is forwarded herewith.) 

Mr. Neal continuing stated (R. 252) that in consideration 
of certain allegations made in the answer of the company, 
with reference to its business for the months of January, 
February, March and April, 1931, he was prepared to give 
the figures showing such operation; that the operating- 
revenues of the Potomac Electric Power Company for the 
four months ended April 30, 1931, showed an increase of 
$43,198.13 as compared to the comparable period of 1930, 
whereas the operating revenues for the first four months 
of 1930 showed an increase of $213,357.06 as corn- 
176 pared to the four months ended April 30, 1929; that 
the net operating revenues for the four months 
ended April 30, 1931, showed a decrease of $80,488.81, 
whereas the net operating revenue for the four months 
ended April 30, 1930, showed an increase of $161,356.71, as 
compared with the four months ended April 30, 1929. 

Mr. Neal continuing stated that he had information to 
offer showing the growth or expansion of the business of 
the Potomac Electric Power Company, showing the com¬ 
parison (R. 253) of certain essential equipment and other 
data of the company as of December 31, 1924 and December 
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31, 1930, showing the percent of increase as of December 
31, 1930, compared to the latter date. 

“The number of feet of cable installed as of December 
31, 1924, was 12,136,555; December 31, 1930, 22,730,146; an 
increase as of December 31,1930 of 87.29 per cent, j 

The number of feet of wire installed December 131, 1924, 
17,841,120; December 31, 1930, 37,893,649; an increase of 
112.40%. 

The number of feet of conduit installed December 31, 
1924, 2,606,472; December 31,1930, 5,176,320; an increase of 
98.59 per cent. 

Number of house services connected, December 131, 1924, 
50,881; December 31, 1930, 95,597; an increase j of 87.88 
, ' per cent. 

Kilowatt capacity of the Benning plant December 31, 
1924, 118,000; December 31, 1930, 178,000; an increase of 
50.85 per cent. This excludes the new unit soon tp be con¬ 
nected to service of 30,000 kilowatt capacity. 

Number of meters installed December 31, 1924. 87,899; 
December 31, 1930, 160,498; an increase of 82.59 jner cent 
(R. 254). | 

Kilowatt hours sold for the year ending Dccehiber 31, 
1924, 146,727,534; kilowatt hours sold for the year 1930, 
318,972,780; an increase of 117.39 per cent. j 

The rate base as of December 31, 1924, $32,500j000; De¬ 
cember 31, 1930, $51,441,981.65; an increase of 58.28 per 
cent.” 

Mr. Neal, on cross-examination by Mr. Iveech and 
177 Mr. Roberts, testified as follows: that at the confer¬ 
ences he spoke of, which took place between!the Pub¬ 
lic Utilities Commission and members of his company pre¬ 
paratory to fixing the rates for the succeeding year, neither 
the Commission nor the company made any computation as 
to the business to be enjoyed the following year, tl^at it was 
not anticipated; that there has been each year a substantial 
increase in the business (R. 255) which was not t^ken into 
consideration; that on Exhibit No. 11 it shows fori the year 
1931, in the last line, a reduction of $830,463; thatj he could 
not allocate that to the four months of 1931; that if it were 
distributed equally, it would be one-third of the total 
amount sold, which would be approximately $277,000; that 
the gross revenues (R. 256) for the first four months of 
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1931 show an increase of $43,198; that with respect to any 
comparison of the amounts shown in the rate-base on Ex¬ 
hibit Xo. 1 and the amounts that were stated for the rate- 
base on Exhibit Xo. 11, the difference was explained as fol¬ 
lows: he observed when Mr. Bachman was testifying that 
the figures he shows are those of the respective years based 
upon the actual additions of Xovember and December of 
each year weighted along with the additions of the balance 
of each Year, whereas the figures he had testified to are 
those using the estimated figures for Xovember and De¬ 
cember of each year; that the amounts of reduction appli¬ 
cable to the succeeding year, as shown on Exhibit Xo. 11, 
were also estimated figures; that he did not have the com¬ 
parable figure for each year computed on the actual results 
of the year (R. 257). 

On cross-examination bv Mr. Clavton, Mr. Xeal testified 
that in regard to wire installations, his testimony included 
the District of Columbia and Maryland; that his testimony 
did not include any installations on railroad property; that 
his company had substantial contracts with the United 
States Government for power, and the rates in them were 
the same as prescribed by orders of the Commission (R. 
258); that he had no figures with him to show the amount 
of business done with the United States Government; that 
the profits of the company were all in a composite 
178 pool, and not allocated to any particular individual 
in schedule E or any other schedule; that the figures 
shown on his chart, Exhibit Xo. 11, included the business 
the company enjoyed from everybody; that at the confer¬ 
ences between the Commission and the company (R. 259), 
referred to in his testimony, the People’s Counsel was 
present at some of these conferences of last year; that the 
People’s Counsel was present at some of the conferences 
between 1926 and 1930; that to his knowledge there was no 
formal public (R. 260) hearing held in any of the years 
except the year' 1930, before the Commission issued its 
order as to rates for the succeeding year. 

On cross-examination by Mr. Young, of one of the citi¬ 
zens’ associations, Mr. Neal testified that his chart for 1931 
shows all of the schedules of electricity sold by the com¬ 
pany, and that the proceeds were counted in on the total 
(R. 261); that it did not include electricity sold to the Wash¬ 
ington Railway & Electric Company for the reason that no 
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electricity is sold to the Washington Railway & Electric 
Company, as the Washington Railway & Electric Company 
generates its own current. j 

Thereupon the witness was excused. 


Thereupon Mr. B. M. Bachman was recalled for | redirect 
examination, and testified in substance as follows: that the 
excess of 7 1 /j% return realized by the company since the 
decree has been in effect, in actual figures, with the excep¬ 
tion of 1930, which was the figure agreed upon, is as fol¬ 
lows: for the year 1925, it was $712,777: 1926—$800,587; 
1927—$698,500; 1928—$1,204,751; 1929—$1,348,837|; 1930— 
$1,660,000 (R. 262); that the amount that went into the re¬ 
duction for the succeeding years, according to the! calcula¬ 
tions that were made at the time that the amounts were 
agreed upon, were those stated by Mr. Neal; that! the ag¬ 
gregate amount of the excess of 7M>% for the yeaf’s which 
he had given was $6,425,454 (R. 263). I 

At this point, the following occurred: 


“Mr. Keech: Can you state the amount transferred from 
income to surplus for the years 1925 to 1930 ! 

179 Mr. Bachman: By years? 

Mr. Keech: Yes. 

Mr. Bowen: I do not like to be technical, but there was 
an objection offered all along to questions that vje asked 
along that line and you are coming to the border linje. 

Mr. Keech: Go ahead and object if you want to.j 

Mr. Bowen: I think that this goes over the border line 
and I object to it. 

Mr. Keech: For what reason. 

Chairman Patrick: Yes; on what ground? 

Mr. Keech: I do not know if you caught the year. I 
intended to say 1925 to 1930. That is since the figure has 
been in effect. 

Mr. Bowen: Let us hear the question asked again. 

Mr. Keech: I asked him for the amounts transferred 
from income to surplus for the years since the consent de¬ 
cree has been in effect, namely, 1925 to 1930, inclusive (R. 
264). 

Mr. Bowen: We will ask the witness to testify hqw much 
has been the excess over the 7M>% return for thesg years. 
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Mr. Keech: You are talking about another thing. We 
are talking about the amount that has gone into your sur¬ 
plus account during these years. 

Mr. Bowen: It is not responsive, as I understand it, to 
this notice if you are going into that now. 

Mr. Keech: You wanted to show the whole condition of 
the company by bringing in the equipment. 

Mr. Bowen: No, not at all. We have not been permitted 
to go into it. 

Mr. Keech: What did I understand Mr. Neal put in here? 
You have given the feet of cable and everything else, show¬ 
ing the expansion of your business. 

Mr. Bowen: That is only showing the growth of the busi¬ 
ness and was for the purpose of showing the great 

180 investment now as compared to the time- 

Mr. KeeCh: There is nothing more vital to the 
question of the rate of return than the condition of the 
company financially and the surplus of the company would 
certainly be indicative of the condition of the company (R. 
265). 

Mr. Bowen: I do not understand that is involved here. 

Chairman Patrick: What you are trying to bring out, 
Mr. Keech, is shown distinctly and definitely in the annual 
reports submitted by the company for each year. 

Mr. Keech: Yes; that is a fact. 

Chairman Patrick: And it is a part of the Commission’s 
records of which the Commission will take judicial notice, 
anyhow? 

Mr. Keech: Yes. 

i 

Mr. Ham: I would like to say the amounts that might be 
transferred from income to surplus have other items in 
them than those that come from the operation of the com¬ 
pany as to which the members are in agreement and, there¬ 
fore, I think it is irrelevant. 

Commissioner Hartman: Mr. Bowen went into the ques¬ 
tion of capital which may or may not be derived. The ex¬ 
pense has been referred to of laying of conduit may have 
been from surplus or from new capital. 

Mr. Bowen: We did not offer it so much to show the 
capital investment as it was to show the changed physical 
condition. 
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Mr. Keech: But you did show the jump in youjr capital 
account from $32,000,000 up to about $51,000,0*00 (R. 266). 

Mr. Bowen: That had to be shown. 

Mr. Roberts: Any deficiency in the amount transferred 
to capital—any error that can be brought out by cross- 
examination of the witness as to the figures used in deter¬ 
mination of the rate of return under the sliding scale should 
be admitted. 

Chairman Patrick: As I told Mr. Keech, the Commission 
can take judicial notice of this particular item in the annual 
reports submitted by the company. 

181 Mr. Roberts: There is no objection to that but it 
will only take about 30 seconds for the witness to 
read the five figures in there. 

Chairman Patrick: You can do that, without any doubt. 

f 

Mr. Bowen: I object. 

Mr. Keech: If the Commission rules may I take a minute 
to put it in? 

Chairman Patrick: The Commission overrules your ob¬ 
jection, Mr. Bowen. 

Mr. Bowen: Exception. 

Mr. Keech: Please state the amounts transferrbd from 

i 

income to surplus (R. 267). 

Mr. Bachman: The amounts shown by the annual reports 
as being transferred from income to surplus duiring the 
vears 1925 to 1930 are as follows: 1925—$1,455,724'; 1926— 
$1,531,988; 1927—$1,603,464; 1928—$2,107,647; 1^29—$2,- 
405,219; 1930—$2,636,803. The aggregate amount is $11,- 
740,847. 

Mr. Keech: Can you state the additions to the retirement 
reserve from operating expenses and income for tjiose re¬ 
spective years? 

Mr. Bowen: We object on the ground that it is not re¬ 
sponsive to the notice and it is irrelevant and immaterial 
to any issue in this case. 

Chairman Patrick: The objection is overruled. 

Mr. Bowen: Note an exception. 

Mr. Bachman: The additions to the retirementjreserve 
from operating expenses and income for the years 1925 to 
1930, inclusive, are as follows. I will state them ^ogether 
and the aggregate of each year (R. 268). 


i 

i 
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1926— 621.114 

1927— 692,958 
192S— 722,466 

1929— 099,596 

1930— 600,911 


operating: 

44 
44 
44 
44 

44 44 


$172,2S9 from 
200.997 “ 

228,492 “ 

259,989 “ 

293,080 ** 

326,845 “ 


1925—$596,1S2 from 

44 
44 
44 

44 


income; total 


of $768,472. 
“ 822,112. 


“ 921.450. 

“ 982,456. 

“ 992,677. 

“ 927,756. 


182 Making a grand total of $3,933,231 from operating; 
$1,481,694 from income; and a grand total of $5,414,- 

926. All of these figures are in gross as credited to the re¬ 
tirement reserve. 

Mr. Keech: Is it possible for you to state the net increase 
in retirement reserve for the period covered by the figures 
you have given! 

Mr. Bowen: We object. We were not permitted to de¬ 
velop any line of investigation that would have brought out 
what we feel would (R. 269) have been proper in this case, 
and it was repeatedly objected to by counsel on the other 
side as not being germane or relevant, and it does strike 
us that to allow the people’s counsel in this case to go into 
it is inconsistent with the previous rulings. 

Commissioner Hartman: What evidence of yours was ex¬ 
cluded to which you are now referring! 

Mr. Bowen: I am referring particularly to the evidence 
of Mr. Ham and particularly the evidence with reference to 
rates elsewhere, which is just as much a showing under the 
sliding scale as this information could possibly be. 

Mr. Keech: One relates particularly to the company and 
the question involved while the other does not relate to the 
question or to the company. 

Chairman Patrick: Let us get off the record. 

(Discussion off the record.) 

Chairman Patrick: The objection of counsel for the com¬ 
pany is overruled. 

Mr. Bowen: Note an exception. 

Mr. Bachman: The net increase in the retirement re¬ 
serve during the period 1925 to 1930 is $4,603,394. 

Mr. Ham: Does that include 1925! 

Mr. Bachman: It includes 1925 (R. 270). 

Mr. Ham: Hasn’t the Commission already ruled that they 
were not interested in the operations of 1925! They 

183 refused us permission to show the results of the de¬ 
cree for 1925. 
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Commissioner Hartman: Your 1925 rates are in. 

Mr. Ham: Mr. Neal tried to introduce evidence afe to the 
effect of this decree in 1925, showing the savings ovier 1924 
and you said you were not interested in anything except the 
operation of the sliding scale, which began on January 1, 
1926. | 

Mr. Keech: I stated from 1925 to 1930, inclusivd. That 
was after the decree went into effect. 

Mr. Ham: What we stated was after the decree wfent into 
effect the Commission ruled us out. They refused to allow 
us to testify. 

Mr. Roberts: The reason for that was because it was a 
comparison with 1924, which was before the decree went 
into effect, and not because 1925 was not under the! sliding 

i ■ 

scale. 

Mr. Ham: You said 1925 was not under the sliding scale. 

Commissioner Hartman: No. 

i 

Mr. Ham: That is what you said. 

Mr. Roberts: We said the effects of 1925 were hot felt 
until 1926 (R. 271). 

Mr. Ham: That is my understanding. 

Chairman Patrick: The witness has answered the ques¬ 
tion asked of him. Is there anything further? 

Mr. Keech: I believe that is all. Thank you. 

| 

Mr. Roberts: I would like to ask some questions of Mr. 
Bachman on redirect examination. Mr. Bachman, have 
you examined three exhibits which were offered in this hear¬ 
ing purporting to show sales of securities ? 

Mr. Bachman: I have. 

Mr. Roberts: What were the numbers of those exhibits? 

Mr. Bachman: Nos. 3,4 and 5. 

Mr. Roberts: One of the exhibits showed the jpresent 
prices of securities, did it not? 

Mr. Bowen: Wait a minute. We object to iliis wit- 
184 ness testifying as to anything with reference to se¬ 
curities. At the time they went in we did hot want 
to be captious at all and we did not object to the competency 
of the proof, but I must at this time object to Mr. liachman 
going into any sales of securities. 

Mr. Roberts: May it please the Commission, {he only 
thing (R. 272) to which Mr. Bowen’s objection could go 
would be as to the accuracy of the figures purported to be 
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shown in those exhibits, and the Commission has ruled for 
the purpose of this hearing that the sales prices of these 
securities were accurately enough shown by these exhibits, 
subject to revision and cross examination by the company. 

Mr. Bowen: I do not think the Commission so ruled. 
We did not object to the competency at that time as a favor 
to counsel for the Commission, but we are now going to 
object. 

Mr. Roberts: In other words, you did not object to the 
competency if I was not going to use them. 

Mr. Bowen: No, I did not. I think you have gone far 
enough and we have shown as much latitude as we ought to 
show. 

Mr. Roberts: We will withdraw the last question on the 
record. I will ask you, Mr. Bachman, to state, if you can, 
what the sales prices of the bonds of the Washington Rail¬ 
way & Electric Company and the Potomac Electric Power 
Company have been within the period of the last 30 days. 

Mr. Bowen: I object to that as not being relevant or 
material. 

Mr. Roberts: That raises a new objection. I maintain 
that under the case of West vs. Baltimore and under the 
case of Chicago (R. 273) vs. Illinois Bell Telephone Com¬ 
pany the Supreme Court of the United States has held 
that the actual sales prices of securities of the company and 
of related companies were proper evidence with regard to 
the rate of return and that is the purpose for which this 
matter is being shown, and I maintain that the objection 
should be overruled. 

Mr. Bowen: I want to also ask the witness if he knows 
of his own knowledge or what it would be based on 
185 if he is permitted to answer the question. Are you, 
Mr. Bachman, basing it upon printed quotations 
taken out of the public press? 

Mr. Bachman: Entirelv. 

Mr. Bowen: Then on that ground we move that it is not 
competent proof. 

Commissioner Hartman: Will you please supply for the 
record for the benefit of the Commission that figure, Mr. 
Bowen? 

Mr. Bowen: If you will give us an opportunity we will. 

Commissioner Hartman: At a later date. 



I 
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Mr. Bowen: Subject to our objection. 

Commissioner Hartman: Certainly. 

Mr. Roberts: The information he might offer as to sales 
prices of securities, unless he purchased them Himself, 
would be just (R. 274) as much subject to this objection as 
the information of the witness. 

Commissioner Hartman: We haven’t ruled on the 
evidence. 

Mr. Roberts: If the Commission please, on the objection 
of Mr. Bowen, I wish to sav it is customarv in business 
practice in dealing with sales of securities to rely upon the 
quotations of stock exchanges. These prices were secured 
from data supplied by the Washington Stock Exchange, 
a recognized security mart of the District of Columbia, and 
they are prices actually publicly quoted and supplied to 
him for that purpose and, therefore, this is the best evi¬ 
dence available that can be presented for this purpose and, 
secondly, the sources of the prices of securities tendered in 
this instance are, at least, as reliable as the sources of 
prices of securities presented for the consideration of the 
court in the West case and in the Illinois Bell Telephone 
case, in which cases both parties relied upon quotations of 
security prices for their authority. 

Mr. Bowen: The best evidence would be the production 
of a broker who is familiar with the operations, or to pro¬ 
duce records of (R. 275) a regular and organized stock 
exchange, but not to rely upon clippings from the news¬ 
papers. 

186 Mr. Roberts: May I ask counsel if he denies the 
accuracy of the matter? 

Mr. Bowen: I do not know as to that, but I say It is in¬ 
competent. 

Chairman Patrick: The objection of counsel for tHe com¬ 
pany is overruled and the witness will answer the question. 

Mr. Bowen: Allow us an exception on the ground that 
the evidence about to be offered by this witness is not of his 
own knowledge. It is hearsay, based upon quotations from 
the public press and is irrelevant to the issue and the wit¬ 
ness has not shown himself qualified with respect j to any 
of the items at this time. 

Commissioner Hartman: You say that this is not compe¬ 
tent evidence on the ground that it is a clipping from the 

w i 

i 

I 

j 

| 

i 
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public press. A figure taken from a trade journal which 
is recognized as proper evidence, is a clipping from the 
press. 

Mr. Bowen: That is all right, but this is a clipping from 
the newspapers. 

Mr. Roberts: Will you state the prices at which the 

bonds of the Potomac Electric Power Company sold during 

the last 30 davs? 

* 

Mr. Bachman: At the close of business prior to May 22 
the closing prices for the Potomac Electric Power Com¬ 
pany Consolidated (R. 276) Fives were 104; for the General 
and Refunding Sixes, 109%. 

Mr. Roberts: On the basis of those prices what would be 
the yield on the securities? 

Mr. Bachman: The approximate yield on the Consoli¬ 
dated Fives was 4.10—on the General and Refunding Sixes, 
5.3 per cent. 

Mr. Roberts: On the amount of those securities of both 
classes outstanding, what was the average yield at the* 
prices which you have stated? 

Mr. Bachman* Based on these prices the average yield 
would be 4.68 per cent. 

Mr. Roberts: Mr. Bachman, what was the rate base used 
in the determination of rates for the year 1931? 

187 Mr. Bachman: Approximately $50,000,000. 

Mr. Roberts: Assuming that 60 per cent of that 
rate base is to be capitalized in funded debt at the yield 
of the two classes of bonds which you have stated, what is 
the amount of revenue necessary to pay the interest charges 
thereon? 

Mr. Bachman: Based on 60 per cent of the $50,000,000 the 
amount required would be $1,404,000 (R. 277). 

Mr. Roberts: What would be the amount of return re¬ 
quired to yield 7 per cent on the $50,000,000 rate base which 
you have stated ? 

Mr. Bachman: $3,500,000. 

Mr. Roberts: Deducting the amount necessary to pay 
interest charges on 6 per cent of the funded indebtedness 
in the manner which you have just completed it, what 
amount would be available for payment on the 40 per cent 
which would be funded in stock? 


i 
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Mr. Bachman: $2,096,000. 

Mr. Roberts: What rate of return on the stock does that 
yield? j 

Mr. Bachman: 10.48. j 

Mr. Roberts: Thank you. 

Recross-examination: 

i 

Mr. Ham: How many Consolidated Bonds of the jpotomac 
Electric Power Company were sold at 104? 

Commissioner Hartman: You mean on a particular date? 

Mr. Ham: On the date he testified to. 

Mr. Bachman: $21,000. j 

Mr. Ham: On what date ? 

Mr. Bachman: May 22 (R. 278). 

Mr. Ham: Let me see that paper a minute. 

Mr. Bachman: Yes, sir (handing paper to Mr. Ham). 

Commissioner Hartman: That is for the year, is it not? 

Mr. Bachman: Is that for the year? It may be! for the 
year. j 

Mr. Ham: You don’t know? 

Mr. Bachman: No, I do not. 

188 Commissioner Hartman: The exhibit showjs on its 
face. 

Mr. Ham: You do not know how many bonds were sold 
at that date? 

Mr. Bachman: No, sir. 

Mr. Ham: You do not know how many bonds wer$ sold at 
104? 

Mr. Bachman: No, sir. 

Mr. Ham: This statement concerning which you iare tes¬ 
tifying shows that from January 1, 1931 to May ^2, 1931, 
there were $21,000 of said bonds sold. 

Mr. Bachman: That is what this statement shows yes, 
sir. 

Mr. Ham: How many of the 6’s were sold during that 
period? 

Mr. Bachman: $36,100 (R. 279). 

Mr. Ham: You do not know how many were sold on the 
date you testified as to the prices? 

Mr. Bachman: I have no knowledge. 

Mr. Roberts: Mr. Bachman, what was the maximum fluc¬ 
tuation in the price of that class of bonds during this year? 

11—5819a 






162 


POTOMAC ELECTRIC POWER COMPANY VS. 


Mr. Bachman: The Consolidated fluctuated from 102% to 
104. The General and Refundings from 107*4 to 109%. 

Mr. Roberts: So that any sales that took place would 
have taken place within those limits as reported by this 
exchange ? 

Mr. Bowen: Do vou know? 

* 

Mr. Bachman: I presume from this statement that that 
vrould be the natural conclusion. 

Mr. Roberts: Mr. Bachman, do you know the quoted rate 
for call money on the New York Stock Exchange now? 

Mr. Bowen: We object. 

Mr. Bachman: I do not know’, Mr. Roberts. 

Mr. Bowen: We are objecting to the question. 

Mr. Keech: You do not object to ‘no,’ do you? 

Mr. Bow’en: What his response would be is not the ques¬ 
tion, but it is the principle of it (R. 280). 

Mr. Roberts: Would you refer to Exhibit No. 4, 
please ? 

189 Mr. Bachman: Yes. I have it here. 

Mr. Roberts: What is the purport of that exhibit? 
Where does it come from? 

Mr. Bachman: It came from the Washington Star; finan¬ 
cial section. 

Mr. Roberts: Does that exhibit show the rate for call 
money- 

Mr. Bowen: Wait a minute. We object to the question. 

Mr. Roberts: He can answer yes or no. 

Mr. Bachman: Yes. 

Mr. Roberts: Your answer is yes? 

Mr. Bachman: Yes. 

i 

Mr. Roberts: Would you kindly state what the rate for 
call money w’as as shown by that exhibit during the last 
week? 

Mr. Bowen: We object. 

Chairman Patrick: The objection is overruled. 

Mr. Bow’en: I would like to say at this time that I do not 
know of any ruling of any Commission or court that says 
the rate on call money has anything to do with the question 
of the rate of return on a company’s property and if there 
is any such ruling I would like to know of it (R. 281). 
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Mr. Roberts: In the Illinois Bell Telephone case, tjie most 
recent pronouncement of the Supreme Court, the Coxirt says, 
in effect—I will be glad to supply the quotation—tjhat the 
credit conditions and the borrowing price of all classes of 
money took into consideration in the city in which th6 utility 
is located for the purpose of determining the prevailing 
rates of interest. ‘ 

Mr. Bowen: You are asking this man what call nioney is 
in New York, aren’t you? 

Mr. Roberts: No. The call money price quoted. is the 
Washington price. 

Mr. Ham: Do you know of any call money that can be 
borrowed here- 

Mr. Roberts: May it please the Commission, it is 
190 my purpose to ask the witness to read the compara¬ 
tive rates for call money, for time money, and for 
commercial paper for the last week, and for a period of one 
year ago in order to show the general decline in interest 
rates. 

Mr. Ham: Whereabouts? j 

Mr. Roberts: The prevailing rates on the New York 
Stock Exchange, which are the controlling money rates for 
the east (R. 282). j 

Mr. Ham: This is New York, now? 

Mr. Roberts: Yes. 

Mr. Bowen: We object to it on the ground that it} has no 
application at all to the question of the return in Wash¬ 
ington. 

Mr. Roberts: In answer to that objection I will day that 
the rates in New York are well known, and the Commission 
can take judicial notice of the fact that the rates for money 
in New York are controlling in the east and in Washington 
and that practically all the securities sold in Washington 
are sold over the New York board. 

Mr. Ham: If the Commission is going to be governed by 
that statement of counsel I think he ought to qualify as a 
witness. 

i 

i 

i 

Chairman Patrick: The objection is overruled. 

Mr. Bowen: Allow us an exception. 

Mr. Roberts: Just read those rates comparatively for 
last year and for a year ago. 

Mr. Bachman: This week, last week, and a year hgo? 
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Mr. Roberts: Just for this week and for a year ago. 

Mr. Bachman: This is taken from Exhibit No. 4. The 
call-money rate quoted here for this week is IV 2 per cent. 
A year ago it was 3 per cent. The time-money rate this 
week was from 1 to 1.7 per cent. A year ago it was 3 per 
cent to 4 per cent. Commercial paper (R. 283) quoted this 
week at 2 to 2% per cent. A year ago, 3% per cent to 4 
per cent. 

Mr. Roberts: I have just one more question. Will you 
compute the amount of money under that hypotheti- 
191 cal setup you have just made, which would be avail¬ 
able for surplus, assuming an 8 per cent return on 
the stock of the company? 

Mr. Bowen: We object to that question. 

Mr. Bachman: I do not just get that. 

Mr. Roberts: Read it back. 

(The reporter read the question as above recorded.) 

Mr. Bowen: The question of return does not involve 
what might be the return upon the capital stock of the com¬ 
pany and I know of no case that so holds. It is hypothetical 
to ask this witness to assume certain things. 

Chairman Patrick: It is nothing but a mathematical 
computation. I can see no objection to it going into the 
record. The objection is overruled and the witness may 
answer (R. 284). 

Mr. Bowen: Allow us an exception. 

Chairman Patrick: The exception is noted. 

Mr. Bachman: The amount required would be $1,600,000 
leaving an excess of $496,000. 

Mr. Roberts: For surplus? 

Mr. Bachman: For surplus. 

Mr. Roberts: That is all. 

Mr. Keech: There is one question that I neglected to 
ask Mr. Bachman awhile back when I was questioning him 
and I wish to ask him now. Is it possible, Mr. Bachman, 
for you to give the aggregate figure and the last date show¬ 
ing the amount of surplus of the company? 

Mr. Bowen: I object to the question. The balance sheet 
of the company is not any part of this hearing. 
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Chairman Patrick: The question merely asks whether 
it is possible for him to give that. The objection jis over¬ 
ruled and the witness may answer the question. 

Mr. Bowen: Allow us an exception. 

Mr. Bachman: It is. 

Mr. Keech: State it. 

192 Mr. Bachman: According to the balande sheet 
filed in (R. 285) the annual report by the cbmpany 
as of December 31, 1930, the surplus is $15,932,210.^4. 

Mr. Keech: Thank you, sir. That is all. 

Chairman Patrick: Are there any other questions of this 
witness! 

i 

(No response.) 

i 

i 

Chairman Patrick: You are excused. 

j 

(Witness excused.) 

Mr. Roberts: May it please the Commission, I had pre¬ 
pared a tabulation which showed the number of customers 
for all classes of current for the years 1929, 1930 and 1931, 
and a series of charts which graphically represent the same 
figures. Only one copy of that schedule has been prepared 
and the text matter is within the knowledge of the Com¬ 
mission. I hesitate to encumber the record. If the Com¬ 
mission will take judicial notice of that matter I yrill not 
need to introduce it. 

(Discussion off the record.) 

J 

Chairman Patrick: Counsel for the Commission has 

j 

offered certain charts and statistical data and has asked 
that the Commission take judicial notice thereof. The mat¬ 
ter in question has been (R. 286) submitted to counsel for 
the Potomac Electric Power Company and he has raised no 
objection, and the Commission so notes. 

Mr. Bowen: Subject to our general objection: to the 
whole. 

Chairman Patrick: Of course. That runs all through. 

I w 

Mr. Bowen: No specific objection. 

Mr. Ham: You said, Mr. Roberts, certain data oij certain 
schedules. I think they should be identified in some way 
because ‘ certain 7 is rather indefinite. 


i 
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Chairman Patrick: Identify them. 

Mr. Roberts: The question describes them in detail. 
Chairman Patrick: Does that conclude your case? 

Mr. Roberts: That concludes the case for the Com¬ 
mission.’ ’ 


Thereupon Mr. Clayton asked the Commission to 
193 instruct the company to furnish to the Commission 
in this case the amount of power generated in its 
plant and sold or furnished to the Washington Railway & 
Electric Company during the life of the sliding scale, year 
by year; also the amount of profit, if any, year by year, 
realized by the Potomac Electric Power Company on the 
sales (R. 2S7), to which the Commission, through its Chair¬ 
man replied that it would take the request under advise¬ 
ment. Mr. Bowen, for the Power Company, stated that the 
Company objects to it on the ground that there is no rela¬ 
tion; that there is nothing that shows that the Potomac 
Electric Power Company furnishes any current to the rail¬ 
road; that the Washington Railway & Electric Company 
generates its own current, concerning which this Commis¬ 
sion has information; that the information sought by Mr. 
Clayton is not responsive to this notice and it is irrelevant 
and immaterial to anv issue in this case; that the Commis- 
sion has previously ruled during this hearing that such 
information is irrelevant and immaterial. 

Then the following occurred (R. 287): 

“Mr. Clayton: As an illuminating fact the Commission 
saw fit in this case to permit the price of bonds on the 
Washington Stock Exchange of this company and the 
prices of call money to be introduced, as an illuminating 
fact going to aid the Commission in a full and free and 
proper determination of this case. How can the Commis¬ 
sion, I suggest, respectfully, in the determination of this 
case only have half of the picture here? I am not asking 
anything beyond what I conceive to be the rights of the 
people, who are equally interested in this case that the 
Commission has before it, for this information and for such 
use as the Commission may see fit to make of it. 

The fact as to whether or not there is a considerable por¬ 
tion of the power of the Washington Railway & Electric 
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Company either manufactured by itself or purchased from 
the Potomac Electric Power Company, for which certain 
moneys are paid, has a bearing, according to my way of 
looking at it, on this matter of the sliding scale and whether 
or not the company’s plants are operated efficiently 
194 should also be taken into consideration. It sliould be 
considered for what it is worth, and I think it ought 
to be in this case.” 

i 

The Commission, at the beginning of the next day’s pro¬ 
ceedings, stated: “Near the end of yesterday’s session, Mr. 
Clayton asked the Commission to procure and insert in the 
record certain information. As the Commission Has con¬ 
sistently ruled that the relations between the Washington 
Railway and Electric Company and the Potomac Electric 
Power Company are not under consideration at tips time 
and are not pertinent to this hearing, this request is de¬ 
nied” (R. 291). " | 

i 

Statements by Individuals and Organizations Placed in the 
Record at the Hearing Before the Commission. 

i 

‘ ‘ Chairman Patrick: It was arranged yesterday, in order 
to serve the convenience of as many people as possible, that 
(page 1, Appendix to Hearing) at this time any persons 
who have entered appearances and who desire to place any 
statements before the Commission would be given! an op¬ 
portunity to do so. Our time is somewhat limited,: and we 
will therefore have to ask that the statements be as brief 
and to the point as possible. 

Mr. King? 

i 

i 

195 Statement of Mr. Harry King , Representing Wash¬ 
ington Chamber of Commerce. 

i 

I 

Mr. King: May it please the Commission, I desire to pre¬ 
sent to you in the name of the Washington Chatnber of 
Commerce certain views upon this present proceeding 
which we believe are in the public interest and accurately 
reflect the feelings of Washington business men. 

It is our understanding that your honorable body pro¬ 
poses to change the present rate of return feature embodied 
in the consent decree of the Supreme Court of the District, 

i 

i 

| 
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in the belief that by so doing you may bring about a new 
situation more favorable to local consumers of electricity. 

The Chamber heartily approves the motives which have 
governed vou in this undertaking. It has continuously ad- 
vocated—and I am glad to say Washington lias benefited 
by—successive reductions in the cost of many of its public 
utility services. This accomplishment has been made pos¬ 
sible by the acceptance of a policy of friendly cooperation 
and fair dealing between the public utilities and the Public 
Utilities Commission, resulting in mutual agreements which 
the District courts, after due consideration, have been glad 
to make legally binding. 

The Chamber, furthermore, heartily approves the zeal 
which you have displayed in your efforts to clarify the 
scope and powers of the Public Utilities Commission to 
make possible the efficient administration of the powers 
which have been conferred upon you by Congress. 

In the present hearing, however, the Chamber finds that 
these motives have led you to take a stand which we firmly 
believe would endow vour honorable bodv with powers not 
contemplated by past Congressional legislation; which 
would in actual effect usurp some part of those legal powers 
vested in the courts, and which would result in a procedure 
illegal from the viewpoint of the courts as well as harmful 
to the public interest. 

In support of this contention allow me to call your 
196 attention to S. 3558, which failed to pass in the last 
session of Congress. It was said that the Commis¬ 
sion’s aim, in sponsoring that bill, was to rid the courts 
of all legislative power to make a valuation or rate. The 
Chamber at that time, while agreeing with the principle 
aimed at, successfully opposed the proposed bill on the 
grounds that it ‘goes further and delegates certain powers 
to the Commission without safeguarding the right of inter¬ 
ested parties to have the exercise of such powers reviewed 
by the courts when in conflict with the law and the facts.’ 

We are advised that the hearing today on the so-called 
consent decree is based upon the contention of your honor¬ 
able body that the present rate of return to the power com¬ 
pany is excessive and unreasonable and that your purpose 
is to offer a new rate of return scale, modifying the original 
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scale fixed by the consent decree, without submitting such 
modification to the court for its acceptance and review. 

The Chamber is opposed to this action on the grounds 
that it is an unwarranted extension of the present powers 
of the Commission, which extension was specifically de¬ 
nied when Congress failed to enact the bill abojve-men- 
tioned. 


This matter was again acted upon by the Chamber at its 
regular monthly meeting of February 17, 1931, oil which 
occasion the members resolved ‘that they would ^trongly 


oppose any effort by either party on its own initiative to 
abrogate the present consent decree without recourse to the 
courts.’ 

There are, however, still other grounds upon wjiicli the 
Chamber bases its objections to the methods of procedure 
proposed by your honorable body in the present instance. 

When the 'Public Utilities Commission and the power 
company, in 1924, mutually agreed to the arrangement 
which was thereupon given legal effect by the Supreme 
Court decree, it was stated in the decree that ‘the basis of 
* * * division * * * agreed upon, * * * is fair and 
reasonable, and is to the interest of the ratQ payers 
197 * * V The annual reductions in electricity rates 


charged local consumers since 1924 af)pearjto give 
ample proof of the truth of that statement. 

However, the Chamber favors a reconsideration of the 
rates whenever facts mav be adduced to show the need for 
a modification which also would benefit the public, j 

In its resolution of February 17, 1931, above mentioned, 
this point was specifically covered by the statement ‘that 
if, after painstaking investigation, the Commission feels 
that further modification of existing rate scheduled is pos¬ 
sible, it should take such question up with the oth^r party 
to the consent decree for cooperative consideration in the 
public interest,’ but that the Chamber is opposed ‘to coer¬ 
cive action directly or through the courts which might 
usher in another ten year period of expensive legal combat 
(such as that which preceded the adoption in 1924 of the 
consent decree) the effect of which would be indefinitely to 
postpone the rate reductions which the public has been 
enjoying under the present arrangement.’ 

The meaning of this statement is apparent. If, after 
thorough investigation, the Public Utilities Commission be- 


i 
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comes convinced that a modification of the present consent 
decree favorable to consumers and fair to the company can 
be successfully made, with full judicial approval, then such 
action might well be taken. This step, however, would call 
for a different procedure than has been followed in the 
present case. 

It is not enough that the Commission declare that, in its 
opinion, present rates of return are excessive. It must go 
further and discover facts and figures affording sufficient 
evidence of the truth of its contentions. The necessity for 
this step is sufficiently indicated by the rulings of the 
superior courts stressing the need of proper evidence to 
prove the fairness of requested modifications. 

In proposing that the rate of return of the power com¬ 
pany be reduced from IVz to 6% per cent, the Public Utili¬ 
ties Commission furnishes no adequate evidence to 
198 show that such charge is legally possible and that it 
would prove to be in the public interest. 

The Chamber, therefore, feels that this procedure is un¬ 
wise and that no further steps should be taken by your 
Honorable body until more complete and thorough con¬ 
sideration has been given to such points as: 

(1) What evidence exists to show that the present rate 
of return is excessive. 

(2) Are the present features of the consent decree gov¬ 
erning rate of return faulty, and, if so, how may they be 
fairly modified in a manner acceptable to the courts. 

(3) Is there sufficient evidence available to prove to the 
satisfaction of the courts that the present rate of return is 
excessive, and will so continue. 

In closing, let me call attention to the fact that your hon¬ 
orable body has officially stated: ‘The general method of 
determining rates * * * under the consent decree * * * 
results in a minimum controversy and tends to increase the 
efficiency of plant and of operation with corresponding de¬ 
crease in the cost of current.’ 

In view of this fine record during a period of general 
business depression#, when the need is for encouragement 
rather than for overregulation, the Chamber feels strongly 
that the present return rate structure should be left undis¬ 
turbed unless conclusive evidence, rather than general 
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statements can be supplied which evidence would 
a careful investigation by the courts. 

Chairman Patrick: Thank you, Mr. King. 

Statement of Mr. Paul Wooten. 


! 

i 


Warrant 


i 

I 


Mr. Wooten: May it please the Commission, I jam the 
correspondent of a number of publications, but 11 am ap¬ 
pearing* simply as a property owner and a consumer of 
electricitv. 

» • 

Mr. Chairman, I am convinced that the electrical in¬ 
dustry is going to lead the way out of this depression. I 
think we are reaching a point, and the point is iti sight, 
when we are going to see electric refrigerators sell- 
199 ing for no more per pound than a Ford automobile; 

we are going to have electrification of railrojads and 
we are going to have electric heating, and a great many 
other things in the very near future. 

For that reason, as a citizen, I would dislike veij-y much 
to see this consent decree disturbed if it is going to mean 
litigation. j 

I am very much afraid if it is disturbed, regardless of the 
merits involved, that it is going to mean litigation and the 
consumers of Washington will be denied two-ceint elec¬ 
tricity, to which I believe this present arrangement is 
headed. That would be the cheapest electricity available 
in any city or at any place except where a portiofi of the 
costs are met with public funds. 

The editors of the McGraw-Hill publications, a^ter con¬ 
ferring with a thousand leaders in American business, pre¬ 
pared a platform for American business. They look the 
position that depression is an economic plague tha^: can be 
averted and wiped out by preventative measures. 

They decided one of the principal things that can be re¬ 
sorted to is a long time plan. It rather seems to me that 
if the Potomac Electric Power Company is to plan qn a long 
time basis that the best thing to do would be not to disturb 
this consent decree, because the important thing is |the rate 
that we are getting. 

In this platform for all American business there are 14 
separate references to the advantages of long time plan¬ 
ning, and if I might read just one or two of them ;I worfld 
like to do so. 


i 
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‘Stablization of future business growth can be accom¬ 
plished only be a more deliberate process of long term 
planning and organization for the direction and develop¬ 
ment of business operations. Such effort involves marked 
analysis, sales control, product development, moderniza¬ 
tion of factory and office methods, foresight in purchasing, 
long-term financing of fixed capital requirements and a 
stimulated program of capital investment for the restora¬ 
tion of business volume.’ 

200 They amplified it in this platform, which can be 
furnished to anybody interested, showing that long 
term plans for research particularly are necessary. This 
is very important to us in the electrical business. 

I thank vou very much. 

* » 

Chairman Patrick: The Commission will be very glad to 

hear anvbodv else for five minutes. 

* * 

Mr. Bowen: Mr. Commissioner, I am not representing 
these people, but under the decision of the courts I think 
before an investigating body of this kind people are en¬ 
titled to introduce their evidence, and I do not believe the 
Commission ought to unduly restrict any of these people 
if thev have a statement to make. 

Chairman Patrick: It is not evidence, Mr. Bowen. We 
are just giving the opportunity to make statements. 

Mr. Mayer: Seven minutes were allotted to the two pre¬ 
ceding speakers. We have heard from representatives of 
the predatory powers and the agents of manufacturers and 

the agents of millions who Mr.-says contribute 98 per 

cent of our taxes, made up of 380,000 people, one-third of 
one per cent of the population. I desire to speak for the 
other 119,000,000 and a fraction people. 

We have gone along now for fifteen years with unfair 
charges. Mr. Bowen says the consent decree should not be 
attacked unless it is shown to be an unfair imposition and 
fraud. I believe there was fraud leading up to the consent 
decree by misapplication of the funds, covering up of funds, 
and that it was never thoroughly threshed out. 

Mr. Bowen: Mr. Chairman, I ask that the witness be 
sworn if he is making any statement of that kind. 

Mr. Mayer: Yes; all right. 

Chairman Patrick: This is not evidence, Mr. Bowen; it 
has no effect as evidence. 
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Mr. Mayer: A one-man, part-time Commission consented 
to this arrangement that is unconscionable, j Nobody 

201 here can conscientiously defend an excessive charge 
that gives the power company more thaii 7 or 8 

per cent. 

Chief Justice Hughes in his last enunciation by; the Su¬ 
preme Court said a utility is entitled to earn the going value 
of money in its community, which here is 5 per cent, with 
rediscount available at 2 per cent and less. 

The power company earns from over 2 to 5 times a fair 
and reasonable return on that reasoning. 

We cannot find fault with the gentlemen here |who are 
obsessed with their viewpoint of increasing the returns as 
far as possible and have in perpetuity the consent decree 
for the power interests. 

On the other hand, we have this Utility Commission, 
which is now free, since the reappointment of Mr. Commis¬ 
sioner Hartman for another three years, without any pos¬ 
sible mental influence from the commander-in-chief whose 
views are in favor of the predatory power interests. So 
we have an opportunity to get a square deal. 

The power company denied the Utilities Commission rate 
of 8 Y* cents for eight years and then trumped up this con¬ 
sent decree, which I believe was predicated upoh fraud. 
It was unfair and was an imposition on the public, cer¬ 
tainly, to use Mr. Bowen’s words, and a sheer wrong of the 
worst kind. 

If taxation of the public as carried on by Major Gotwals 
and the two other Commissioners were done on tjhe same 
basis that taxation is carried on by the power company it 
would end in disaster. They would be harrassed to death 
and could not sleep with a clear conscience if they appropri¬ 
ated an extra ten cents on the property tax, and liiet them 
over a million dollars, as the power company appropriates 
an extra charge which nets them over a million dollars a 
year, an excessive, usurious return. They have misapplied 
funds and they have permitted the Washington Railway & 
Electric Company to dip into their power plant and mis- 
applv their funds. They have operated through the Wall 
Street connections on a racketeering basis to the ex- 

202 tent that the public is shamefully robbed. They are 
not responsible. They have an inferiority Complex 

and mental attitude that sometimes affects regulatory 
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bodies to the extent that they are regulated by the utilities. 
Instead of leading* us out of our depression I think the de- 
X^ression has been brought about by the promotion of these 
utilities that have expanded fake values on stocks three to 
one and collected billions of dollars in annual taxation in 
excess of a reasonable return. 

Chairman Patrick: We will be glad now to hear from any- 

bodv else. 

* 

Statement of Mr. Leivis B. Arnold, Representing the Chil- 
hnn Democratic Club of Prince Georges County. 

Mr. Arnold: My name is Lewis B. Arnold, of Brentwood, 
Md. I represent at this time the Cliillum Democratic Club 
of Prince Georges County, which, in turn, is representing 
the citizens of Mt. Rainier and Brentwood. 

My purpose in appearing before your body this morning 
is not to ask that vou do or do not take a certain action in 
reference to the x^etition to abrogate or change the consent 
decree of 1924, but my mission here today is to ask that you 
consider the interests and welfare of the residents of nearby 
Maryland, and more particularly those of Mt. Rainier and 
Brentwood, in which I am particularly interested. 

We feel that since this consent decree of 1924 the resi¬ 
dents of nearby Maryland have profited and benefited by 
the reduced rates as a result of the actions of the sliding 
scale. 

If, of course, there is to be a further reduction in rates 
and we are to get the benefit, everybody, of course, will 
want it. 

On the other hand, if there is the possibility of divorcing 
nearby Maryland from the District of Columbia and thus 
subjecting us to a rate which is entirely different from that 
which we now have, then we are greatly concerned, sir, and 
come in to ask that any interest we might have be consid¬ 
ered. For; after all, the citizens and residents of nearby 
Maryland have interests identical with those of the citizens 
of the District of Columbia. 

203 As a matter of fact, most of us probably work in 
the District of Columbia and just live in Maryland. 
We pay taxes here. The mere political border line out 
there we urge should make no difference to you gentlemen, 
and we sincerely ask that in considering the matter before 
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you now that you take into consideration the interests that 
we have, and we earnestly hope that you will protect them 
in the manner that you have thus far protected them. 

We have in this respect, I might say, sir, the Coopera¬ 
tion of the Public Service Commission of the State of 
Maryland, and I believe you, sir, have letters froim them, 
particularly one dated January 31st of this year] stating 
their position in the matter. 

I thank vou. 

\ 

Statement of Mr. J. Bond Smith (Chairman of the 

Legislation & Legal Action Committee , Montgomery 

Civic, Federation ). 

i 

Mr. Smith: Mr. Chairman and gentlemen, I was some¬ 
what apprehensive that the time might be limited, and, 
therefore, I have prepared a formal typewritten state¬ 
ment which I desire to offer as a part of the record in this 
proceeding. 

Commissioner Hartman: There is no objection! to this 
statement accompanying the record, is there? 

Chairman Patrick: It may accompany the record. 

Mr. Smith: At the outset, T wish to express to the Com¬ 
mission the appreciation of the Montgomery Comity Civic 
Federation for this opportunity to appear before the Public 
Utilities Commission of the District of Columbia and make 
a statement in behalf of Marvland electricitv users. This 

v I 

duty devolves upon me as Chairman of the Legislation and 
Legal Action Committee of the Montgomery Couilty Civic 
Federation. 

I assume that the Commission is familiar with the com¬ 
position of the Montgomery County Civic Federation. It 
represents 41 separate municipalities, special taxing areas, 
chambers of commerce, citizens’ associations and civic 
bodies in Montgomery County, and it includes all 
204 of the organizations within that portion of suburban 
Montgomery County served by the Potomac Elec¬ 
tric Power Company and included within what is generally 
known as ‘Greater Washington’. 

At the present time there are approximately 10,000 con¬ 
sumers of electricity served by the Potomac j Electric 
Power Company in Montgomery County, and in whose 
interest the Montgomery County Civic Federation, through 


j 
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its Legislation and Legal Action Committee, desires to em¬ 
phasize in this hearing certain points which seem to the 
Federation essential to the matters involved in this pro¬ 
ceeding. 

Under the present sliding scale arrangement by which 
rates of the Potomac Electric Power Company have been 
fixed since January 1, 1925, there has been included in the 
rate base, under the terms of the existing decree of the 
Supreme Court of the District of Columbia, the Maryland 
properties of the utility, and under the existing arrange¬ 
ment these 10,000 consumers in Montgomerv Countv are 
charged the same rate as consumers within the District of 
Columbia. 

One of the cardinal and basic principles which the Mont¬ 
gomery County Civic Federation has sponsored from the 
beginning is the principle that there should be no dis¬ 
crimination against residents of Marvland solelv because 
of the existence of the Maryland-District of Columbia 
boundarv line, and the Montgomerv Countv Civic Federa- 
tion has, through the sympathetic cooperation and broad¬ 
minded attitude of the Washington Chamber of Commerce 
and the Washington Board of Trade, secured resolutions 
from those bodies favoring the principle of eliminating 
all such discriminations based on such geographic lines of 
division. 

At the regular meeting of the Federation held on Janu¬ 
ary 12th, last, the Federation adopted unanimously as an 
emergencv matter a resolution reading as follows: 

‘Whereas, The idea of a Greater Washington involves 
the cooperative association of the whole of the District of 
Columbia and of portions of Maryland and Virginia con¬ 
tiguous thereto, without undue sources of discord or dis¬ 
criminations on account of mere geographic lines 
205 of divisions; and 

‘Whereas, Upon the initiative of the Montgomery 
County Civic Federation, representative business and civic 
organizations, including the Board of Trade and Chamber 
of Commerce of the District of Columbia and the Inter- 
Federation Conference (composed of representatives of 
this Federation and the Civic Federation of the District 
of Columbia and Arlington County, Virginia) have sev¬ 
erally taken action against such discriminations; and 
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‘Whereas, The Honorable Commissioners of the District 
of Columbia, as well as the National Capital Phrk and 
Planning- Commission, and the constituted authorities of 
Maryland have manifested a spirit of cooperation and 
mutual helpfulness in the solution of governmental prob¬ 
lems of various kinds; and 

‘Whereas, Corporations conducting utilities within the 

limits of such Greater Washington are manifesting ja spirit 

of cooperation in the efforts of all concerned to eliminate 

discriminations along geographic lines; and 

‘Whereas, The Potomac Electric Power Compainy has, 

for more than five years, operated its plant and prpperties 

in suburban Marvland and the District of Columbia as a 

single unit, without discriminations in rates as between 

suburban Maryland and the District of Columbia, ind has 

demonstrated its abilitv so to do and at the same time ex- 

* 

tend its service and lower its rates to all; and 
‘Whereas, This Federation is advised that a change in 
governmental policy is being advocated before thej Public 
Utilities Commission of the District of Columbia; ; 

‘Now, therefore, be it resolved by the Civic Federation 
for Montgomery Countv that its Committee on Legislation 
and Legal Action be, and is hereby, authorized to investi¬ 
gate the matter, and to take such action and purstie such 
course as it may deem consistently appropriate to avoid 
any discrimination in electric power rates, as betwieen the 
District of Columbia and Maryland. 

206 ‘And be it further resolved that certified copies 

of this resolution shall be forwarded by the! Corre- 

* ! 

sponding Secretary to the Public Utilities Commission of 
the District of Columbia, the Public Service Commission of 
Maryland, and Eaymond B. Iveech, Esq., People’s Counsel 
of the District of Columbia.’ 

Thereafter the Legislation and Legal Action Committee 
of the Federation was authorized at the meetings of Febru¬ 
ary and of April to continue to follow the matterj on the 
electric light rate situation, and I, as Chairman| of the 
Legislation and Legal Action Committee, am therefore 
appearing today under the authority of and pursuant to 


the directions of the Federation as expressed in its 
at these several meetings. 

12—5819a 
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We in Maryland, and particularly in the area served by 
the Potomac Electric Power Company, are proud to regard 
ourselves as citizens, residents and taxpayers of Greater 
Washington, and we believe, and in this we are confident 
we have the support of the residents of the District of Co¬ 
lumbia, that the interests of the citizens of the District of 
Columbia and of nearby Maryland are identical, and that 

after all onlv one communitv is involved. 

•> •/ 

We are conscious of the fact that Congress itself, as well 
as the Governor and General Assembly of Maryland, have 
taken this broad view of the development of the Nation’s 
Capital and of Greater Washington. When the Congress 
created the National Capital Park and Planning Commis¬ 
sion to plan the Nation’s Capital, it recognized this prin- 
* ciple, and when that splendid group of planners began to 
function they did so with the broad, general interest of the 
entire Greater Washington area in mind. They stood at 
the Capitol and viewed as one development and as one area 
a circle with a radius of 25 miles from the Capitol. Park 
and highway developments of all kinds are being carried 
on at the present time through close cooperation between 
that Federal Commission and the Maryland-National 
Capital Park and Planning Commission, of which I happen 
to be the General Counsel. This latter Commission 
207 was created by the Maryland Legislature in 1927. 

Under these two Commissions and with the united 
support and cooperation of both Federal, District of Co¬ 
lumbia, Maryland and Montgomery County authorities, the 
plans for the whole regional development of Greater 
Washington are progressing without regard to the Mary- 
land-District of Columbia line, and, it is generally agreed, 
to the greater advantage both of the District of Columbia 
residents and of Maryland residents as a result of ignoring 
that line. The regulation of utilities, their service and 
their rates, goes hand in hand and is, in a broad sense, a 
part of any plan for the physical development of Greater 
Washington. 

The Montgomery County Civic Federation therefore ap¬ 
proaches this proceeding before your Commission with the 
friendliest possible feeling toward the Potomac Power 
Company, because that utility, of all the utilities serving 
our people, has taken for years the same broad view which 
has been taken by the Federal Government, by the Govern- 
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ment of the District of Columbia, and by the Maryland 
authorities, and that particular utility, more tl>an any 
other, has based its charges on the theory that there should 
be no discrimination on account of the existence of this 
Maryland-District of Columbia boundary line, ij do not 
hesitate at this time to pay tribute to the Potomac Electric 
Power Company for its broad-minded view in thisi connec¬ 
tion, which I know from the experience of my Committee 
has been both helpful and persuasive in securing considera¬ 
tion from other utilities operating throughout the Greater 
Washington area. It is therefore with some apprehension, 
if not alarm, that our Federation views the present pro¬ 
ceedings before your Commission, mindful as it must be of 
the fact that once steps are taken to fix new rates, the ques¬ 
tion will inevitablv arise of whether or not this broad- 

* 

minded viewpoint adopted by the utility and now : written 
into the decree of the Supreme Court of the District, 
whereby Maryland property is included in the valuation 
and a single rate fixed on the entire Greatei* Wash- 
208 ington valuation, is to be continued. 

I am glad to see in attendance on these hearings 
the Executive Secretary and the Chief Engineer of the 
Public Service Commission of Maryland, which at all times 
has been keenly alive to a possible threat against Maryland 
consumers necessarily involved in any general revision of 
the rate base as it now exists. Under date of Janudrv 12th, 
1931, the Chairman of the Public Service Commission ad¬ 
dressed a letter to the Chairman of the Public Utilities 
Commission of the District, reading as follows: 

“General Mason M. Patrick, 

Chairman Public Utilities Commission of the |District 
of Columbia, 

Washington, D. C. j 

Dear General Patrick: 

. 

The Public Service Commission of Maryland under¬ 
stands that it has been suggested that the Public lUtilities 
Commission of the District of Columbia eliminate the 
property of the Potomac Electric Power Company in the 
State of Maryland from the rate base to be usecjl in the 
establishment of rates for electric service furnished by 
that Company, which Maryland property was included in 
the rate base established by the decree of the Supreme 
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Court of the District of Columbia entered on December 
31st, 1924, and has been included in all subsequent rate 
determinations pursuant to the said decree. 

The Maryland Commission wishes to register its most 
emphatic objection to any such division of property and it 
respectfully urges the Public Utilities Commission of the 
District of Columbia to decline to give serious considera¬ 
tion to this proposal. The present plan of procedure has, 
in the opinion of this Commission, proven to be a satisfac¬ 
tory, sure and speedy method of rate adjustment and the 
steadv and substantial rate reductions which have followed 
the inauguration of the scheme furnish a very real and 
forceful argument for its continuation. 

This Commission respectfully submits that it 
209 would serve no useful purpose to have the mere in¬ 
tervention of the District of Columbia-Marvland 
Line operate to destroy the present uniform and compre¬ 
hensive basis for the determination of the rates of the 
Potomac Electric Power Company and the only result 
would be to introduce uncertainty and delay into the situ¬ 
ation and to disrupt this long standing arrangement which, 
in actual practice, has proven to be so simple and satis¬ 
factory. 

In support of its position this Commission wishes to 
quote from its letter of February 1st, 1922, to the Public 
Utilities Commission of the District of Columbia, wherein 
it said, in part, as follows: 

‘As you are well aware, there is no substantial differen- 
tiation of economic or social interest distinguishing the in¬ 
habitants of the District of Columbia from the citizens of 
Maryland living in the territory adjacent to the District 
Line. Many of the present residents of the District are 
descendants of Maryland families that inhabited the same 
territory prior to its cession to the Federal Government. 
The interposition of a political boundary line has not 
severed the substantial bonds of common interest uniting 
these people to their neighbors and kinsmen in Maryland. 
On the other hand, a large part of the population of the 
Maryland territory is composed of employees of the Fed¬ 
eral Government, and of people having economic or pro¬ 
fessional interests in Washington. Congestion and dearth 
of housing caused many of them thus to become residents 
of Maryland, while others were actuated by a desire to 
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avoid the political disfranchisement incident to residence 
in the District. The boundary line is political only. The 
people technically severed are like-minded, and are identi¬ 
cal in interests, vocation and character. 

‘ The situation as above outlined has created a | virtual 
necessity for uniform and comprehensive treatment of 
many of the vital problems affecting the territory on both 
sides of the District Line. Jurisdictional limitatioiis, how¬ 
ever, render such treatment difficult, except through mu¬ 
tual extensions of comity and through cooperation 
210 on the part of the authorities of the District! and of 
Maryland. ’ 

What the Commission said at that time applies with 
equal, if not greater, force at the present time and| in con¬ 
clusion the Commission can only express the sincere hope 
that the Public Utilities Commission of the District of Co¬ 
lumbia will continue to follow the existing practice with 
respect to the determination of the rates for the Potomac 
Electric Power Company and give tb*e same sort!of con¬ 
sideration to the suburban and rural communities which 
are served by lines radiating from the City of Washing¬ 
ton as this Commission gives to communities similarly 
situated with reference to Baltimore, and not be diverted 
therefrom by those who might seek to disregard and dis¬ 
rupt the close community of interest which exists between 
the people of the District of Columbia and the residents 
of Maryland in the territory adjacent thereto. 

Yours very truly, 

(Signed) HAROLD E. WEST, 

Chairman.” 

Under date of January 14th, 1931, the Chairman of the 
Public Utilities Commission of the District of Columbia 
replied as follows: 

“Hon. Harold E. West, j 

Chairman Public Service Commission, 

Munsey Building, 

Baltimore, Maryland: 

Subject: Maryland properties of the Potomac Electric 
Power Company. 

My Dear Mr. West : 

The Commission acknowledges receipt of your letter of 
the 12th instant upon the above subject. We note with in- 
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terest the attitude of your Commission toward the possi¬ 
ble elimination of the property of the Potomac Electric 
Power Company in the State of Maryland from the base 
rate to be used in the establishment of rates for electric 
service furnished by that Company which have been fixed 
during the past six years under the decree of the 
211 Supreme Court of the District of Columbia, entered 
on the 31st of December, 1924. 

This particular matter was touched upon briefly during 
a recent hearing in this office in connection with fixing new 
rates which took effect on the 1st of January of this year. 
Certain questions were asked at that hearing, in an appar¬ 
ent effort to ascertain the figure at which these Maryland 
properties were included in the rate base, above mentioned. 

A similar question was raised in a letter to this Com¬ 
mission from the People’s Counsel of the District of Co¬ 
lumbia, dated the 3rd of January, 1931, to which the Com¬ 
mission replied three days later and a copy of this reply 
has already been furnished you. 

Except by implication, no suggestion has been made to 
this Commission that the Maryland properties of the Po¬ 
tomac Electric Power Company should be eliminated from 
the rate base. Therefore, the matter is not formallv be- 
fore this Commission at this time. 

If it does come before us for decision, I can assure vou 
that the Commission will give very careful consideration 
to the attitude of your Commission as set forth so fully 
and clearly in this letter of yours. 

Very sincerely yours, 

(Signed) MASON M. PATRICK.” 

* 

The Montgomery County Civic Federation is grateful 
for the Chairman’s assurance that the District Commis¬ 
sion will give very careful consideration to the attitude of 
the Maryland Public Service Commission as to the con¬ 
tinuance of the present rate base. 

It would, of course, be presumptuous on the part of the 
Montgomery County Civic Federation to make any sugges¬ 
tions whatsoever as to the reasonableness or unreasonable¬ 
ness of the present rates, but in fairness to the utility, I 
think it should be said that so far as the Federation is 
aware there is no complaint among the 10,000 Maryland 
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consumers against the present rates charged by tjlie Po¬ 
tomac Electric Power Company under the terms I of the 
decree of the Court. 

212 I thank the Commission for the opportunity of 
making the position of the Montgomery County Civic 
Federation a matter of record in this proceeding. 

The Montgomery County Civic Federation, as yiu, Mr. 
Chairman and gentlemen of the Commission are ptobably 
aware, represent 41 municipalities, special taxing areas, 
chambers of commerce and civic organizations in Mont- 
gomery County, Md. It is a body which never acts pn any¬ 
thing except in emergency without reference back: to the 
standing committees of the Federation. And it id a fed¬ 
eration which has functioned with considerable success, we 
feel, during the past six years since it has been organized 
and has been in existence. 

I happen to be Chairman of the Legislation and Legal 
Action Committee of that Federation, and I am pere in 
that capacity, and in pursuance of the authority vested in 
the committee by resolutions which are a matter of] record 
and which have been published in the press, representing 
the actions taken by the Federation at its meeting in Jan¬ 
uary of this year, February of this year and April! of this 
year, which are referred to in the former statement, which 
had been made a part of this record. 

At the present time there are approximately 10,000 con¬ 
sumers served by the Potomac Electric Power Company in 
this nearby Maryland territory. And, as you gentlemen 
are aware, under the provisions of the consent! decree, 
which, as I understand it, you are now proposing to! modify 
or set aside in some manner, the Maryland properties are 
included in the rate base fixed by the decree of the Supreme 
Court of the District of Columbia at, I believe, $32,£00,000. 
And these 10,000 consumers whom I represent and |vho are 
within that portion of Montgomery County most strongly 
represented in our Federation are receiving and hdve been 
receiving since the entry and signing of that decree the 
identical rate which the District of Columbia consumers are 


receiving. 

At this point I do want to pay tribute to the Poto- 
213 mac Electric Power Company for its broadminded 


view in looking at the situation, which is soimewhat 


| 
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unique here, respecting the whole rate structure and re¬ 
specting more particularly the community which we call 
Greater Washington. In that view which the utilitv in this 
case has taken and which is embodied in the consent decree 


they are taking the identical view that has been taken by 
the Federal Government of the United States through the 
action of the Congress in dealing with the whole physical 
development and regional planning of this entire area. 

That viewpoint of the Congress of the United States was 
best illustrated in the creation of the National Capital Park 
& Planning Commission. 

The National Capital Park & Planning Commission after 
being created by the Congress of the United States came 
here to the City of Washington and with the capital of the 
United States as a center viewed the whole physical re¬ 
gional development, park extension, highway extension and 
all of those elements which enter into the creation and 


formulation of a physical plan with the capital as a unit 
and with a circle with all of the physical developments of 
this whole area are now being conducted through the closest 
possible cooperation between the Federal Government of 
the United States acting through the National Capital Park 
& Planning Commission, by the state instrumentality, 
through the creation of a supplemental commission in 
Maryland of which I happen to be general counsel, and all of 
those highway extensions, park extensions and other ele¬ 
ments which go into the formulation of this physical plan 
are being carried out with that close cooperation and with¬ 
out any attention whatever being paid to this geographical 
line. 


The extension of these utility services, to our minds, is a 
part of the physical development of this area. In view of 
what we have, in view of the enlightened attitude which 
this particular utility has taken, we view this proceeding, 
Mr. Chairman, with some apprehension, if not alarm. We 
are mindful of the fact that in Maryland, so far as 
214 I know, not a single one of these 10,000 consumers 
has any complaint whatever against the existing rate. 
We are mindful of the fact that those rates have been re¬ 


duced to a point where, as we are informed, they are lower, 
and, so far as our knowledge extends, they are lower than 
the rates of any community with a population of 150,000 
or more in the United States. 
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AYe therefore ask you again, Air. Chairman, bearing in 
mind the assurance which vou made to Marvland Public 

i 

Service Commission in vour letter, to which reference has 
been made, that if this rate is to be changed that! you do 
nothing backward looking to disturb this general regional 
physical plan for the development of this whole j greater 
Washington area which has been embodied in this! consent 
decree and is now functioning to the entire satisfaction of 

v ! 

our people in Maryland. 

Of course, we have no intention, and we do not!want to 
be understood, Air. Chairman, as indicating in any way 
whether these rates are reasonable or unreasonable from a 
technical standpoint. We are here before you this morning 
only bv suffrance. We appreciate the opportunity to be 
here. I was glad to see the executive secretary land the 
chief engineer of our Maryland Public Service Commission 
here yesterday. I know that the Maryland Public! Service 
Commission is following this matter with the utmost care— 
1 will not say apprehension. But we do approach this 
whole matter with the most friendly feeling toward this 
utility. | 

In connection I might say that the attitude of th|s utility 
has been very helpful to us and has been persuasive argu¬ 
ment for our committee and for our Federation in Securing 
similar concession to a certain degree from oth^r public 
utilities which are extending their services into Aljaryland. 

I thank you for this opportunity, and I do viish, Air. 
Chairman, that the interests of these Maryland people 
whom we represent, be at all times kept in mind by 
215 the Commission. And we sincerely trust that this 
rate base will not be disturbed. 

i 

i 

i 

Commissioner Hartman: I would like to point but, inas¬ 
much as there is no examination of these speakers as to 
these statements and no examination of the people making 
the statements, that numerous statements get on ttye record 
which in all probability would be questioned if it jwas evi¬ 
dence. I do not want the record to go on with thpse state¬ 
ments unquestioned, even where they are not evidence and 
there is nothing on the record to show the possibility of their 
being disputed if they were being received as evidence. 
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Mr. Smith: Might I add a word, Mr. Commissioner? Of 
course, I will be glad to respond to any questions which you 
may have to ask, if I am permitted to do so. 

Chairman Patrick: The record will show, in accordance 
with the statement of the Vice Chairman, the statements 
made were not sworn testimony and are not to be regarded 
as evidence. 

Statement of Mr. }V. J. Eynon (Chairman Public Utilities 
Commission, Washington Board of Trade). 

Mr. Eynon: Mr. Chairman and gentlemen of the Com¬ 
mission, I think the Commission will be especially inter¬ 
ested in the resolution of our Public Utilities Committee 
of the Board of Trade, which was passed on January 21st 
of this year and approved by the Board of Directors of 
the Washington Board of Trade on the 26th day of Janu¬ 
ary. It will take but a moment to read it, and with your 
permission I will do so. 

‘Whereas, information has reached us to the elfect that 
the present profit-sharing plan, or sliding scale under which 
the rates of the Potomac Electric Power Company are ad¬ 
justed, has been assailed, and certain persons in authority 
are quoted in the public press as suggesting its abrogation 
or alteration, notwithstanding the maximum rates adjusted 
thereunder during the last seven years amount to a reduc¬ 
tion of 58 per cent; and, 

Whereas, we have realized the advantage of the present 
profit-sharing plan as being practicable and advan- 
216 tageous to the parties interested, consumers and 
utility alike, and provides a convenient and easy way 
for the adjustment of rates, and has brought about cheap 
current, satisfactory public relations and efficiency and ini¬ 
tiative of utility management: 

Whereas, the present procedure of arriving at electric 
light rates in the District of Columbia and the metropolitan 
area of Washington has resulted in lower rates here than 
in any other large city, and that the abrogation of the con¬ 
sent decree would involve an expense which could only 
be borne by the public consumer: 

Now-, therefore, be it revolved, that we do protest against 
the abrogation of the present profit-sharing plan, or sliding 
scale, for the adjustment of electric rates, believing that a 
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return to the old unsatisfactory method of adjustment of 
electric rates and to the inherent delays that woulfl result 
from revaluations, hearing and court proceedings!, would 
be a step backward and not forward; and, 

Be it further resolved, that the Committee on fertilities 
and Transportation be and they are hereby directed to for¬ 
ward a copy of this resolution to the Public Utilities Com¬ 
mission, People’s Counsel and others in authority; and to 
take any and all other proper steps to carry out th^ intent 
and purposes of this resolution. 

Approved by the Public Utilities Committee of the Wash¬ 
ington Board of Trade January 21,1931. 

Approved by the Executive Committee of the Washington 
Board of Trade, January 26,1931.” 


Statement of Mr. M. C. Turpin. 


Mr. Chairman, I want but three minutes. I represent as 
President of the Electric League of Washington, which is 
composed of practically all of the electrical manufacturers’ 
distributors and a lot of contractors, dealers and agfents for 
various industries. 

Mr. Chairman, we feel that the prosperity of the! electric 
utility is coincident with our own prosperity. If the com¬ 
pany does not prosper and make some monCy, natu- 
217 rally the industry does not. We have felt ihat the 
Potomac Electric Power Company has mdre than 
gone half way in meeting our industry in everything we 
undertook. Our organization is a non-profit organization 
composed of different members for the purpose | of pro¬ 
moting the interests of the electric industry as a wliole, and 
we feel that the power company has met us more than half 
way in everything* we have undertaken, and in order to con- 
tinue that we want to see them continue to prosper and 
make some money as well. i 

In addition to that, I might say that I have lived ih Wash¬ 
ington only three years, and I think they have made a re¬ 
duction in rates each year, which is quite different from 
the situation in other cities in which I have lived, j 
We feel that any change of this kind is going to| disturb 
our operations in selling various electrical appliances, par¬ 
ticularly if this matter is thrown back into the courts and 
a period of litigation ensues. 


i 
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We therefore ask you to consider our proposition, because 
we are naturally interested in promoting the sales of dif¬ 
ferent appliances. And we have, as has been stated by 
other speakers, met with no objection as to rates whatever. 
We find that thev are verv reasonable, and we have no 

w V 7 

trouble in selling electrical appliances on that basis. 


Statement of Mr. W r ist eg Brown (President Terminal Re¬ 
frigerating & Warehousing Corp.). 

Mr. Brown: Mr. Chairman, I desire to say a few words 
to the Commission as a large consumer of high tension 
service. I think our company is the second largest con¬ 
sumer of electric power in the District of Columbia. At 
least, I have been so informed. 

About 1925 we made a comparison of our electric power 
costs with the costs of other companies engaged in a similar 
business in various cities in this country and we found our 
costs, because of the high cost of electric power, was an im¬ 
portant factor in our rate structure. We compete with all 
the cold storage warehouses on the Atlantic seaboard, and, 
naturally, we are concerned with their operating 
218 costs as well as our own. 

At that time our power cost closely approximated 
$100,000 a year. 

The consent decree, as I recall it, went into effect just 
about that time. There has been a steady reduction in the 
cost of power in Washington to high tension consumers. 
While I do not have the exact figures, my recollection is 
that the total cost of power to us has been reduced about 
33% per cent during that period. 

I do not believe that such a substantial reduction would 
have been possible under any situation which did not grant 
to the power company an incentive to resort to the very' 
latest methods and the most efficient methods of operation 
and which did not give them an incentive to everlastingly* 
drum up new and additional business and extend their 
volume, which, of course, reduces their cost of operations 
per unit of calculation. 

We feel that it w^uld be a great mistake to disturb this 
arrangement at the present time. Business is in a highly 
nervous condition, as you know. Anything that would pro- 
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ject an element of uncertainty into the situation we feel 
would be a mistake. 

Of course, the lower the electric power rate and the lower 
our cost of operation the better we like it. Anything that 
tends to reduce our power cost will naturally be of much 
interest to us as an operating company. I have given the 
matter a great deal of thought and I do not feel that any- 

^ i 

thing that would disturb the present arrangement at this 
time would benefit the commercial and large high tension 
consumers, and I doubt very much whether it would benefit 
the household consumers. 

I will be glad to answer any questions that the Commis¬ 
sion may wish to ask bearing upon the statement! I have 
made. 

Chairman Patrick: Thank you very much, Mr. I Brown. 

Statement of Mr. R. E. Mathers (3501 3 6th Street N. W., 

Washington, D. C.). 


Mr. Mathers: Mr. Chairman, as a consumer of 
219 electricity and a property owner, I am herb to ex¬ 
press my reason for thinking the present profit shar¬ 
ing plan between the Public Utilities Commission and the 
Potomac Electric Power Company, under the decree of the 
Supreme Court of the District of Columbia in effbct since 
January 1, 1925, should be continued. 

During the last seven years this profit sharing plan has 
resulted in consecutive yearly reductions in the household 
rates for electricity amounting to 58 per cent, with ac¬ 
companying reductions in all other schedules. 

During that same period the company, in strict accord 
with the terms of the profit sharing agreement and under 
the supervision of the Public Utilities Commission, has en¬ 
joyed a rate of return that would seem to prove that this 
mutually advantageous plan has so many constituent ele¬ 
ments of value in rate making that a non-interrupled con¬ 
tinuation of the plan without alteration or modification 
would seem to be the part of wisdom at this time. 

We believe that any plan of rate making affecting the 
public interest which can consistently stand up fdr seven 
years with proven mutual benefits to all parties concerned, 
and under its operation avoid all the delays, immense costs 
and interference to applied business of a public utility that 


i 
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is usual under other plans of rate making, should have the 
firm support of all concerned for its continuation. 

We recall that from 1917 until 1924 the Potomac Elec¬ 
tric Power Company and public officials were in a state of 
constant warfare over rates in which hundreds of thou¬ 
sands of dollars Were spent for lawyers, statisticians, engi¬ 
neers, accountants and other certain expert services 

wherein the consumers of electricitv received no actual 

•> 

benefit during that seven vears. Since the introduction on 
January 1, 1925, of this profit sharing plan there has been 
no litigation involving the question of rates between the 
power company and public officials and the consequent re¬ 
sult has been that Washington today is enjoying a 
220 primary household rate lower than any city in the 
United States of 150,000 people. 

Surely in this particular day of depression of business 
and the consequent need for the support of wage workers 
in steady employment and advancement of public service 
needs, it would seem to be a wise and constructive thing to 
continue the present plan of profit sharing until it had been 
proven that the public interest was not being served to a 
greater degree in Washington than in other cities through¬ 
out the United States. 

The mere factor of a company being prosperous does 
not hinder but rather improves the value of such a plan, 
as the company is thereby equipped to go forward with the 
necessary improvements in service, enlargement of plant 
and facilities and the maintenance of wage levels and 
proper working conditions for its employes who form a 
large section of this city’s purchasing power. 

We therefore respectfully request that the Commission 
do not alter, amend or otherwise interfere in any manner 
with the present plan now in effect until such time or times 
as the profit sharing plan, above referred to, has resulted 
in a lessening of continuing benefits to the consumers of 
electricity in the District of Columbia and nearby Mary¬ 
land. 

Statement of Mr. R. B. Swope (President of the Southern 

Oxygen Company). 

Mr. Swope: Mr. Chairman and gentlemen of the Com¬ 
mission, I am President of the Southern Oxygen Company 
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and a private consumer of electricity in the District of 
Columbia. 

The application of this consent decree has followed al¬ 
most exactly the methods of compensation adopted through¬ 
out the country industrially for employes. It seenis to me 
that that phase of the relations between the Public Utili¬ 
ties Commission and the Potomac Electric Power Company 
should be quite evident. In other words, throughout the 
last ten or fifteen years employers of labor tfhrough- 
221 out the country have found that the best ivay for 
them to secure the best efforts of their employes has 
been to adopt a profit sharing or bonus plan. 

There have been occasions when an employer hhs found 
that his employes have made considerably mor^ money 
than he anticipated when such plans were first jput into 
effect, but it has certainly been a most mrwise employer 
who, because of that and enjoying an additional profit 
which he thereby obtains through their efforts, disrupts 
that plan and puts another one into effect lowering the 
rate to the employe. 

In other words, when an employer adopts a piecework 
plan and urges an employe to benefit by that pjlan and 
enjoys the benefits himself and then changes the piece¬ 
work plan he invites retaliation, sabotage and very many 
things I do not even discuss with you. 

In my opinion, if the present plan is disrupted there will 
be implied evidence of bad faith between the twoj parties. 
The power company will have lost quite materially their 
intense desire to produce the economies in operation which 
they have been able to effect and the ultimate benefit to the 
consumer of electricity in the District of Colunfbia will 
not be as great. 

I think it should be noted by the Commission [that the 
Potomac Electric Power Company in Washington enjoys 
no particular facilities for operation that put tlfem in a 
class by themselves in this area or in any area. In other 
words, they get no better rate on coal, their plaht is no 
more efficiently located, so far as operations are concerned, 
and it is entirely up to them to manage their operations to 
show benefits that accrue to the customers, and they have 
certainly proved thus far to have been far greater than 
have been obtained in other areas. For that reason I think 
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they should be encouraged in the continuation in the same 
method regardless of the amount that they earn under the 
plan. 

Statement of Mr. Fred A. Spicer (President Jos, Phillips 

Company, Washington , D. C.). 

Mr. Spicer: Mr. Chairman and gentlemen, we are manu¬ 
facturers of food products, located in the District 
222 of Columbia, and our products are sold principally 
in the District and the surrounding territory. We 
have been consumers of electricity for at least thirty years, 
and at the present time we are perfectly satisfied with the 
service that we are getting and with the rates, and we feel 
that any change would perhaps result in different service 
and would not be for the betterment of the public. We are 
perfectly satisfied with the present rates. 

Statement of Mr. Edgar Brawner. 

Mr. Brawner: Mr. Chairman, I represent the Chestnut 
Farms Dairy, the Chevy Chase Dairy and the Southern 
Dairies of this city. We are large users of current. 

We feel that the present arrangement under the consent 
decree is just and equitable, and we believe in the past it 
has proved to operate to the benefit of the public in general. 
We hope that because of the unstable business conditions 
at this time you will not change the plan which we now 
enjoy. 

Statement of Mr. C. P. Hill (President Doubleday-Hill 

Electric Company). 

Mr. Hill: Mr. Chairman and gentlemen, as President of 
the Doubledav-Hill Electric Company, a large consumer of 
electricity, also a heavy taxpayer and property owner in 
the District of Columbia, I want to say that we are op¬ 
posed to any change in the rate structure or reduction in 
rates, because we feel that they are fair and equitable and 
reasonable. We do not believe that it is possible for the 
Potomac Electric Power Company, in the event of a fur¬ 
ther reduction in rates, to continue with their extensions 
of lines and improvements in their power house, which I 
think are very necessary to the general electrical develop- 
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ment, not only in this district but also in the surrounding 
territory. 

The population has moved outward very rapidly from 
year to year, which has necessitated the extension of lines 
at high cost to the power company, and unless they have 
the necessary and available funds, I do noj; believe 
223 that that property in the districts outside of Wash¬ 
ington will be or can be properly served. 

We have gone through a period in the past of qbout six 
or seven vears in which we have seen and realized!the lack 
of funds on the part of the power company has retarded 
the electrical development in this district, and \re would 
certainly dislike to see that occur again, and we Relieve it 
would occur again in the event that their profits >vere re¬ 
duced to any greater extent than they are now. 

We are thoroughly satisfied with the present rates. Our 
employes are apparently satisfied, and all of the consumers 
of current with whom we come into contact, and, naturally, 
of course, a great many of them have expressed a <jleep dis¬ 
satisfaction with the rates which they enjoy now. 

Therefore, we respectfully request, Mr. Chairnlan, that 
the rate structure be not changed from the prqsent ar¬ 
rangement. 

Statement of Mr. E. S. Goodloe (of Goodloe £ Shumate, 

2008 H Street N.W.). \ 

Mr. Goodloe: Mr. Chairman, our firm is a deale^ in elec¬ 
trical street and industrial trucks, as well as inj battery 
charging equipment. We have been using power in the 
District of Columbia for the past fifteen years, and up to 
the time of the present agreement between the po\Ver com¬ 
pany and the Commission we found more or less opposi¬ 
tion to the use of some of our equipment on account of the 
rates that existed at that time, but since this reduction in 
rates, or since the gradual reduction in rates has taken 
place, we have found that there has been an improvement 
in the business and we have found that there is absolutely 
no complaint whatsoever in regard to the rates | charged 
for current for use in the equipment that we handle. Our 
business is based almost entirely upon service, j and we 
realize that any change in rates that would result in the 
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power company being unable to furnish their present class 
of service is going to reflect on our business. We there¬ 
fore respectfully request that there be no change 
224 made in the present conditions. 

Statement of Mr. Lawrence Proctor. 

Mr. Proctor: May it please the Commission, this opinion 
is offered as that of an interested taxpayer and electric 
light consumer and not as that of an expert on rate struc¬ 
tures. 

But as one of the ‘people’ I should like to state that the 
People’s Counsel does not correctly express my opinion 
when it savs that ‘It is not enough that rates are low com- 
pared with similar charges in other localities,’ and implies 
that the attitude of customer is unfriendly to the, company 
because it earns more than l l /> per cent on its investment. 

May I say that so far as I am concerned it is enough 
that the rates are low, and further that the very existence 
of such rates as I enjoy, necessarily prevents my having 
any but a friendly feeling toward the company. 

Perhaps the People’s Counsel and I do not seek the same 
end. I can only speak for myself. As a consumer, I seek 
two things only—(1) cheap current, and (2) good service. 
The Potomac Electric Power Company management has 
given me both. Therefore, I am quite satisfied and alto¬ 
gether friendly. 

Further than this, however, I am interested in the con¬ 
tinuation of both. I should let my statement rest here 
were I not convinced that the present effort of the Com¬ 
mission to alter or set aside the consent decree would 
seriously hamper a continuation of these benefits. 

All human experience proves this fact, that given the 
proper incentive, natural efficiency and ability are stimu¬ 
lated to great achievements. Conversely, when such incen¬ 
tive is removed, efficiency, at least, does not reach its high¬ 
est point. Probably no one will deny that the consent 
decree, offering as it did a mutual reward to both the com¬ 
pany and consumer, supplied such necessary incentive. 
Practical benefits have been strikingly demonstrated. It 
is my opinion that the very remarkable progress made by 
the company has been due in large measure to the 
225 adoption of this consent decree, as it now exists, 
and that without it we would not now be enjoying 



I 


mason m. Patrick et al. j 195 

I 

the lowest basic rate of any large city in the Icountry, 
save one. 

Because it has been so highly beneficial to me, and prom¬ 
ises to continue so, I do not want to see it touched^ without 
due consideration. 

The grounds upon which the Commission attacks it seem 
to me to be highly impractical. To condemn it because it 
has been of mutual benefit, and the company hhs made 
money, too, is to deny the proven logic of the plan. Its 
success is built upon the foundation of profits to the com¬ 
pany. Their profits, already enjoyed, have no doubt had 
a direct bearing on (1) the cost of manufacture, and 
through that (2) the rates charged. 

For example, had the decree as adopted allowed hie com¬ 
pany a return of, say, 4 per cent on its investment] I doubt 
if their management would have found it possible to pro¬ 
duce the results it has shown. 

I, for one, prefer to allow the company a return of 7% 
per cent to 10 per cent, or even more, as its rightful share 
of it thereby, mv own electric light bill lessened, I and mv 
service improved. 

The fact that the company is making 10 per cdnt is, in 
my opinion, not a proper cause for abrogating an agree¬ 
ment which was enterecTinto in good faith by both! parties. 

Furthermore, it is a mistake to assume that profits by 
the manufacturer of any product work a hardship on the 
consumer. Although it may seem strange to the Commis¬ 
sion, it is a fact that liberal profits are of material aid in 
effecting lowered cost of manufacture. Conversely, it is 
a fact that a narrowed margin of profit can and frequently 
does limit a company’s ability to reduce its cost pf manu¬ 
facture. 

i 

The Potomac Electric Power Company’s prosperity is 
our profit. I should hesitate to lament their success and 
I should certainly not condemn them because of it. j Rather, 
their management deserves our sincere praise pnd con¬ 
tinued support. 

226 I believe we will benefit most by continuing the 
decree as it now exists. 

i 

i 

i 

i 

i 


i 

i 
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Statement of Mr. C. Leslie McCrea (National Electric 

Supply Company ). 

Mr. McCrea: Mr. Chairman, we are here today because 
we are vitally interested in this hearing due to the fact 
that it vitally alfects our business. The electrical indus- 
try is, after all, the salesman for the power company. 

Were it not for the electrical industry out on the firing 
line introducing appliances and different articles of merit 
into the homes the power company’s business would not 
be what it is today, because no one company or no one 
individual could replace the vast structure that has been 
built up by these large specialty selling organizations. 

We can revive the last ten years and refer to the har¬ 
monious feeling that has grown up, particularly within the 
last five or six years, as compared with the contrary feel¬ 
ing that existed during the years immediately preceding 
this consent decree. 

Today in the thousands of contacts we have with the 
public we seldom hear anything about high electric rates 
or high costs of operation. 

This consent decree has appealed to the public as being 
essentially fair. A 50-50 basis hits the popular imagina¬ 
tion and seems to be the fair thing. If it had been 60-40 
in favor of the power company it certainly would not have 
been nearly as well thought of, and had it been 40-60, or 
any other basis in favor of the company, I question whether 
the people with whom we come into contact would have 
been good sports enough, to use that expression, to say that 
it was equally unfair to the public. 

After all, we are considering a business. The Potomac 
Electric Power Company is in business just the same as 
we are in business. Low price does not necessarily mean 
that we make money. As a matter of fact, the record of 
the electrical industry shows that in most cases the 
227 concern that gives the best product for a little higher 
price makes more money than the concern that offers 
a competing product at a lower price. And I think it is 
more or less the same with the power company. What¬ 
ever rate the power company has charged has always been 
fair. On top of that, it has always been accompanied by 
the best possible service, due to the fact that Mr. Ham 
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and the other officers with whom the electrical industry 
come into contact have not been taken up with rate hear¬ 
ings over the last five or six years; they have been ap¬ 
proachable to the fullest extent. When w T e had pur prob¬ 
lems we were permitted to go in and sit downj and talk 
with them and get a cooperative effort started that in 99 
cases out of a hundred solved the problems without diffi¬ 
culty. I might say that already since this rate hearing 
started we have found that a man cannot be in tivo places 
at one time, and the amount of time required to prepare 
for hearings has seriously curtailed the ability of the elec¬ 
tric industry to get the same whole hearted amount of 
time, although we still have whole hearted cooperation. 

May I suggest that before anything is done that would 
upset the good public feeling and the good feelipag in the 
industry that has been mutually been built up here in 
the past several years that the greatest consideration be 
given to seeing whether or not it is really just hnd right 
that it be so upset. The people had confidence in Major 
Covell and the other people who put this into effect, and, 
believing it, they have accepted it. And certainly the re¬ 
sults seem to indicate that that confidence was fully jus¬ 
tified. 

Statement of Mr . Howard P. Foley (President Electrical 
Guild of North America, Washington Section). 

i 

i 

Mr. Foley: Mr. Chairman, I have but a few comments 
to make. 

Coming into contact with as many consumers of electric 
current as we do, both in this city and in other cities in 
the eastern part of our country, I can frankly say that in 
my opinion the friendly relations that have existed 
228 between the Potomac Electric Power Company and 
the public for the past six years far surpasses con¬ 
ditions existing in other communities. 

It is generally recognized that the power company owes 
a duty to the public, and that duty is to provide continuous, 
uninterrupted service at a fair rate, and in all fairness the 
public has an obligation to the power company, aid that is 
to pay a rate for current that will enable the [utility to 
realize a fair rate of return on their investment! that will 
enable the company to make extensions to its central plant 


i 
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and to build for future extension lines and distribution sys¬ 
tems and install modern, up to date substation equipment. 

Under the present arrangement the public will be repaid 
in better service and in lower rates. 

We in our industry believe that this friendly relationship 
that has been established between the public and the utility 
for the past six years should not be disturbed but should 
continue on uninterrupted and should be maintained as an 
example for other cities to pattern after because of its 
sound, fundamental and reciprocal qualities. 

May I ask of what value is a low rate if the public is to 
be worried to death with continuous breakdowns and un¬ 
reliable service? 

The Potomac Electric Power Company, because of the 
existing arrangement, has felt, I am sure, that it was secure 
as to its capital position and has gone forward building 
extensions, keeping its distribution systems in such shape 
that both the public and the utility have shared alike in 
profitable and friendly relations. 

We would like to see these same relations continue that 
have existed during the past six years, where the public 
secures a lower rate each year and the company can build 
for the futu’re on a sound foundation. 

Statement of Mr. H. S. LeRoi. 

Mr. LeRoi: Mr. Chairman, I represent no organization or 
association, but am simply a casual consumer. I 
229 simply want to place myself on record here to the 
effect that I feel the present plan has worked very 
efficiently and satisfactorily, so far as I have heard during 
the past several years, and it ought not be disturbed until 
it has had a fair and thoroughgoing test under all kinds of 
operating conditions. I thank you. 

Statement of Mr. B. R. Van Leer (4454 Q Street N. IF.). 

Mr. Van Leer: Mr. Chairman, I, too, am a consumer and 
property owner and taxpayer. I have lived in Washington 
for three years, but I have lived in a great many other sec¬ 
tions of the United States and, for a number of years, par¬ 
ticularly in California, and I want to put myself on record 
as being highly pleased and satisfied with the present ar¬ 
rangement. 
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There was no place I ever lived where I had as good 
service or as low a rate. I am entirelv satisfied. ! 

* i 

Furthermore, I have no connections with the power com¬ 
pany, I own no stock in the company and do not even know 
one of the officials of the company. But I wish to take this 
opportunity to place myself on record as being entirely 
satisfied with the arrangement as it now exists. 

i 

Statement of Mr. R. Bruce Emerson (of Emerson S Orme). 

Mr. Emerson: Mr. Chairman and gentlemen, we have 
been consumers of electric current and customdrs of the 
Potomac Electric Power Company for about 20 years, both 
industrially and in our homes, and in that time we cer¬ 
tainly have had the experience of seeing the evolution of 
power rates here which have been occasioned, to my mind, 
by this present set-up that you have of profit sharing. It 
seems to me to interrupt that at this time would certainly 
be a very sad mistake. We are always interested jin cutting 
down our expenses for power, which runs up tjo quite a 
large amount and it has done so for the past sevdral years, 
not only with ourselves but with our employes. We 
230 have about 100 to 125 employes. And I represent 
them as well as our own firm. We certainly do -ope 
that there will be no interruption in the present system. 
We are entirely satisfied. 

Statement of Mr. T-. C. Willis. j 

i 

Mr. Willis: Mr. Chairman, we handle a great njany prop¬ 
erties and we have noticed rates very carefully during the 
past few years. We feel the present plan of thd Potomac 
Electric Power Company is best for us. The service has 
been excellent and there has been a gradual reduction in 
rates, and we hope to continue on that plan. | We hope 
there will be no change. 

i 

| 

Statement of Mr. W. P. Grove. 

Mr. Grove: I am Chairman of the Oil Burner Dealers’ 
Association, Mr. Chairman, and also of the Silbnt Oil-O- 
matic Company. As an officer of the Silent 0il-O-matic 
Oil Burner organization and Chairman of the Oil Burner 
Dealers of Washington, we have some 9000 customers users 
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of oil burners in the District, and it — seldom we ever hear 
of any complaint from any of our users. Under the pres¬ 
ent condition of the country we would rather not see any 
change in the rate at the present time. The customers 

seem to be verv well satisfied. 

* 

Statement of Mr. R. Brinson (Representing the Mayor and 
Town Council of Brentwood, Md.) 

Mr. Brinson: Gentlemen, I am from nearby Maryland. 

I want to say that the service of the Potomac Electric Power 

Company has been entirely satisfactory. We think it is 

excellent. I have heard no complaint as to the rate in 

nearby Maryland. And to divorce the company’s property 

in the District of Columbia from that in Maryland seems 

to me and to us of nearbv Marvland would be entirelv un- 

* * * 

fair both to the company and to the residents of nearby 
Marvland. We feel also that to do so would be a detriment 

m/ 

to the people of the District of Columbia. We feel that we 
are a part of the District of Columbia, that the success of 
the District of Columbia is dependent upon the public busi¬ 
nesses established here and their success, and we feel 
231 that it is dependent largely upon the people in the 
adjoining territory. We feel that the wisdom of the 
present plan is adequately borne out by the success of the 
system. It has been successful both ways, both to the con¬ 
sumer and to the utility. 

Now, gentlemen, certainly no plan could be wise which 
would not work both ways. And I say again that we feel 
entirely satisfied with the present arrangement, and we 
hope it will not be disturbed. 

Statement of Mr. H. IF. Lynn (Representing Non-electric 

Users in the Southeast). 

Mr. Lynn: Mri Chairman and gentlemen, I am not going 
into the merits or demerits of the sliding scale or of the 
financial end of the Potomac Electric Power Company in 
its relations to the public, but I want to speak for the non¬ 
users of electricity in the southeast. 

They are non-users for the reason that tiie electricitv is 
not available. Those non-users are the ones that feel the 
need of having electric current more than anyone else, 
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because their houses have neither electricity nor ga^. They 
have to use oil lamps and they have to use wood and coal to 
do their cooking* in both winter and summer. If electricity 
were available for them they could cook, heat aijd light 
their houses for less per day than it costs to buy w^od and 
coal to kindle a fire. They have to use oil lamps. 

I was in a house a short while ago where there was a 
colored high school cadet, and also a girl who went j to high 
school. They were in the kitchen studying by an oil lamp. 
By the way, this boy had chevrons on his sleeve. They 
were sitting there by an oil lamp and the meal w^s being 
cooked on a stove in that room, and the evening was very 
warm. It was a very uncomfortable situation. But, in my 
opinion, from the standpoint of the Fire Marshal, it was a 
hazardous condition, and from the health point of'view it 
was an unhealthy condition which could be alleviated if 
these people had electricity in their house. 

From a physical standpoint, and I know because I 
232 have done electrical contracting, in order to | get the 
company to run electricity through a blodk it is 
necessary at times to get eight or ten subscribers; before 
they will run it through, and sometimes it is very difficult 
to do that. But as soon as the electricity is run through 
a block all of the people in the block will flock to it.| 

On 14th Place, N. E., I tried to get ten applicants for 
electricity and finally succeeded. I worked for \yeeks to 
get them. I do not think electricity had been in that block 
more than sixty days before two-thirds of the people in the 
block were users of electricity, and I think at the present 
time all of them are. 

I think the company is financially able—although I do 
not know anything about their finances—to run extensions 
in advance of getting subscribers, and I believe if they run 
these extensions through the streets that the subscribers 
would flock to them and they would have many thousand 
more customers, and these places that have no conveniences 
whatever would use their power by which to cook ajnd they 
would have electricity for light, and they would buy wash¬ 
ing machines, because a great many of them do laundry 
work. 

If it is within the power of the Commission to so, I 
would suggest they ask the company to extend their service 
in this way. 


i 

i 



202 POTOMAC ELECTRIC POWER COMPANY VS. 

Mr. Mayer: May 1 have another minute or two? 

The advocates of the power company seem to have lost 
sight of the fact that the power company will not go out of 
business if it is held down to a fair and legal reasonable 
rate, which the Supreme Court said is not over per 
cent. So by reducing and cutting off 3 per cent of their 
excessive earnings and leaving it in the pockets of the 
people to distribute among the merchants of the town it 
will get the money back to the channels of commerce, like 
the rain that washes down the gutter and goes to the river 
and is redistributed by the sun. Instead of giving them 
this extra 3 per cent, or whatever it is, or a million dollars 
a year, let the entire population y^rofit by the reduction in 
the excessive costs. 

233 Statement of Mr. W. A. Scully (2341 Kalorama 

Road N. IF.). 

Mr. Scully: As one of the very small taxpayers in the 
District I am very happy to endorse most of the sentiments 
that were expressed here this morning. We find our rates 
for household purposes satisfactory and the service better 
than any service I have enjoyed on the Pacific Coast or in 
New York, where the nature of my business has taken me. 
I am very glad to have this opportunity to say so. 

I want to add to my statement that I was not solicited 
by the Potomac Electric Power Company or requested by 
them to make the above statement.’’ 

Whereupon at this point the following occurred: 

“Mr. Clayton: May I ask the permission of the Commis¬ 
sion (R. 288) here to put in tomorrow morning a resolution 
passed by the Federation of Citizens’ Associations, which 
I haven’t with me now? 

Chairman Patrick: Yes. I assume there will be no ob¬ 
jection on the part of counsel for the Potomac Electric 
Power Company (R. 289). 

Mr. Bowen: There is no objection if it is in the way of a 
statement like these other statements received this morning 
and is not presented as evidence in the case. Of course, our 
general objection to the whole proceeding is preserved. 
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Chairman Patrick: It will be received in just tlie same 
way. ’ ’ 

Following is the resolution, referred to above by Mr. 
Clayton: 

“P. U. C. No. 2708/24. ! 

i 

Federation of Citizens’ Associations of tlie District of 

Columbia, Washington, D. C. 

March 5, |1931. 

Public Utilties Commission, 

Washington, D. C. 

i 

Dear Sirs: 

i 

At a meeting of this Federation held February 2^, 1931, 
a committee report was adopted with reference to 
234 the rate-fixing method of the Potomac Electric Power 
Company in the following amended form: 

‘The Committee endorses the principle set up in the slid¬ 
ing scale now in use under the Consent Decree (Sorcalled) 
for the ascertainment of customers’ rates and Conjipany’s 
rates of return.’ 

‘The Committee believes and recommends, after an ex¬ 
perimental tryout of six years of the present sliding scale, 
that certain adjustments, modifications and changes are 
necessary to more fully protect and safeguard the interests 
of the electric users—and the Committee believes such 
changes can, and should be, effected without denying the 
Company a fair, just and even a liberal rate of return on 
its property investment.’ 

‘The Committee believes certain changes can be effected 
in the depreciation scale set up in the “Consent Decree” 
which will insure a greater measure of justice and equity 
between Company and consumer.’ 

‘The Committee notes its profound regret that no valua¬ 
tion, worthy of the name, of the property of the Potomac 
Electric Power Company is available for use at this time.’ 

‘That the Federation endorse the stand of R. B.jKeech, 
the Peoples Counsel in his recent communication; to the 
Public Utilities Commission of the District of Columbia.’ 
Very truly yours, 

H. C. PHILLIPS, 
Corresponding Secretary.”' 
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After the foregoing statement of Mr. W. A. Scully, the 
following occurred (R. App. 64): 

“Commissioner Hartman: Before the recess, inasmuch 
as it has come to the attention of the Commission that some 
of the statements produced this morning are in response 
to letters sent out by the company, I think the record would 
be much more complete if it contained a copy of that letter. 
Is there any objection, Mr. Bowen? 

Mr. Bowen: There is no objection to letting the Com¬ 
mission have any information that we have, and if 
235 you will indicate what letter you mean, I will try to 
furnish it. 

Commissioner Hartman: Any letter sent to men who 
have appeared here this morning, or the letter that was 
quite generally sent out asking for such statements. 

Mr. Bowen: I would have to make inquiry. But the Com¬ 
mission can have anv information that we have.” 

At the resumption of the hearing on Tuesday, May 26th, 
1931, Mr. Bowen made the following statement (R. 186): 

“If the Commission please, I wish the record to show 
that none of the persons who made voluntary statements 
today were asked if they appeared without any solicitation 
on the part of the company. ’ ’ 

The foregoing concludes all of the testimony, exhibits and 
statements introduced before the Commission, and was fol¬ 
lowed by the argument of counsel. 

At the conclusion of the argument, Mr. S. R. Bowen of 
the Power Company (R. 342) again asked that the motion 
to dismiss be granted, which was denied by the Commis¬ 
sion and an exception allowed. 

Summary of the Evidence and Proceedings in the Supreme 

Court of the District of Columbia , January 18, 19, 20, & 

21, 1932. 

The case was heard by the Court on the bill and answers 
and record before the Commission, and no new evidence in¬ 
troduced. 

At the beginning of the proceedings on January 20, 1932, 
an agreement by and between the Public Utilities Commis- 
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i 

i 

i 


i 
[ 

sion and the Potomac Electric Power Company was read 
into the record, fixing the amount of excess earnings which 
would be applied to the making of rates for electric cjurrent 
sold by the Potomac Electric Power Company in tfye Dis¬ 
trict of Columbia, as follows: j 

“Memorandum of Agreement . 

i 

‘ 4 Whereas, the Public Utilities Commission of tlie Dis¬ 
trict of Columbia has issued its Order No. 919 intended to 
provide a modification of a sliding scale method of fixing 
rates of the Potomac Electric Power Company, and 
236 “Whereas, the Potomac Electric Power Company 
has appealed from the said Order of the Commis¬ 
sion and the said appeal is now pending in the Supreme 
Court of the District of Columbia; and 

“Whereas, the Public Utilities Commission has fixed 
January 25, 1932, as the date of a public hearing to con¬ 
sider the rates of the Potomac Electric Power Company; 
and 

“Whereas, the Potomac Electric Power Company has an¬ 
nounced its intention of appealing from any order! estab¬ 
lishing rates for the said Company which departs frjom the 
method outlined in the so-called consent decree; afid 

“Whereas, both the Public Utilities Commission ^nd the 
Potomac Electric Power Company are mutually desirous 
of making reductions in rates available to the public* at the 
earliest possible moment without either of the said parties 
abandoning its contentions with respect to the metjhod of 
fixing rates, it is hereby mutually agreed and stimulated, 
by and between counsel for the Public Utilities Commission 
and counsel for the Potomac Electric Power Company: 

“1. That the Potomac Electric Power Company offers 
and the Public Utilities Commission accepts a reduction 
in rates to an extent which would in twelve month^ result 
in a reduction in gross revenues of Eight hundred and sixty 
thousand Dollars ($860,000) based upon the business done, 
and the gross revenues derived from operations in the cal¬ 
endar year 1931. 

“2. The Public Utilities Commission and the Pbtomac 
Electric Power Company agree that this compromise sched¬ 
ule shall remain in effect until the termination of tihe Po- 

■ i 


! 

i 

I 
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tomac Electric Power Company’s appeal from Order No. 
919. 

“3. It is mutually agreed by and between counsel for the 
Public Utilities Commission and the Potomac Electric 
Power Company that they will endeavor in every manner 
to expedite the termination of the appeal in the Supreme 
Court of the District of Columbia, and that they will 
237 sign such necessarv motions to advance and other 
stipulations as will result in the prompt termination 
of any appeal to the Court of Appeals of the District of 
Columbia. 

“4. It is mutually agreed by and between the Public 
Utilities Commission and the Potomac Electric Power 
Company that this temporary compromise arrangement 
will in no manner constitute a waiver of any of the legal 
rights of either party, nor render moot any appeal from 
said Order No. 919.” 

V 

The stipulation is signed by S. R. Bowen and John S- 
Barbour for the Potomac Electric Power Company, by Wil¬ 
liam W. Bride and William A. Roberts for the Public Utili¬ 
ties Commission, and it is approved by Richmond B. Keech, 
People’s Counsel. 

At the beginning of proceedings on January 21, 1932, 
the following statement was made to the Court: 

“Mr. Roberts: If your Honor please, I would like, in 
accordance with my statement the other day, to report to 
the Court the appointment and confirmation of the new 
Public Utilities Commissioner, Riley E. Eigen, who was 
confirmed day before yesterday and took the oath of office 
yesterday, and his name should be substituted as a party 
in this case in place of Mr. Hartman.” 

The foregoing is a condensed statement of such of the 
pleadings before the Public Utilities Commission, of such 
of the orders entered by the Public Utilities Commission 
and such of the evidence in this case both before the Public 
Utilities Commission and the Supreme Court of the Dis¬ 
trict of Columbia, as together with the pleadings filed in 
the Supreme Court of the District of Columbia and the 
orders and decree complained of, all of which are to be 
taken as parts hereof is deemed essential to a decision of 
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the questions herein, all of which has been prepared in 
duplicate and signed by the parties hereto by their qounsel 
with the approval of the justice who presided at thje trial 
and shows how the various questions arose and were de¬ 
cided, and sets forth so much only of the facts al- 
238 leged and proved or sought to be proved, as are es¬ 
sential to a decision of such questions on appeal in 
conformity with the provisions of sub-section (a) qf sec¬ 
tion 2 of Rule V, as well as the provisions of section 5 of 
Rule V of the Court of Appeals of the District of Colum¬ 
bia, but with the right saved to all parties, as well as: to the 
Court, to refer to and examine the original papers tjor the 
purpose of curing any error or omission existing herein as 
heretofore stipulated. 

S. R. BOWEN, ! 

JNO. S. BARBOUR (B.), 

Attorneys for Potomac Electric Power Company. 

WILLIAM W. BRIDE, | 

General Counsel , P. U. C. 
WILLIAM A. ROBERTS, | 

Special Assistant Corporation^ 
Counsel , D. C ., District Building. 

RICHMOND B. KEECH, ; 

People's Counsel , D. C. 

m 

Approved. 

0. R. LUHRING, j 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5819. Potomac Electric Power Company, a Corpora¬ 
tion, appellant, vs. Mason M. Patrick et al. Court qf Ap¬ 
peals, District of Columbia. Filed Oct. 19,1932. Henry W. 
Hodges, Clerk. 
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WASHINGTON STOCK EXCHANGE 
YEAR 1931 TO DATE 
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A****' 


WEEKLY FINANCIAL HIGH LIGHTS 


Bt tht Associated Pros. This week 

Brokers* .... $1,631,000 

Federal- Reserve ratio. 84.9% 

Holdings (United States): • 

■ Securities. $598,536 

Gold' reserve.* • • .. 3,223,287 

Rediscounts *. 148,886 

Bank clearings...:..' 8,714,399 

• (Final three ciphers omitted in above.) 

Car loadings, week ending May 9... 747,499 

Crude oil production, (barrels). * 2,426,800 

Stock sales (N. Y. Stock Exchange).. 12,400,000 
Band sales (N„ Y. Stock Exchange).. $60,729,700 

New financing .........$114,094,000 

Call money rate.:.. l%% 

--'Time money rate....... 1-1%% 

Commercial paper. 2-2%% 

Electric output week ended 

, May 16 (Kw. H.)..1,614,135,000 


Last week 
$1,671,000 . 
84.5% 


Year aga 


$598,414 

3,210,609 


M4304 
J,637,493 


$528,320 

34)76,456 

209399 

9,802,243 


775^91* 
2,468,700 
10,000,000 
856,767,000 
$57,896,000 
■ 1-1%% 

1- 2 y 4 % 

2 - 2 %%' 


932378 
2,6094)00 
12346340 
$51348,000 
$210,4034)00 
3% 
3-4% ] 
8%«4% 


1,599339.000- 1,688374^)00 


pupu c Utilities Commission 
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STOCK AND BOND AVERAGES 

By the Associated Press. 

SATURDAY, MAY 23. 


« 


Today.., 

Previous day.... 
Week ago....... 

Month ago. 

Year ago. 

Two yean.ago.. 
Three years ago. 
High,1931....... 

L 07 V. 1931. 

High. 1930. 

Low. 1930...V... 

High. 1929. 

Low, 1929. 


T 


STOCKS. 


50 


. 20 

Industrials. 

Rails. 

Utilities. 

....105.0 

ISA 

157.6 

..» 1063 

75 4 

158.3 

...109.3 

76.0 

164.1 

... 117.2 

84.9 

169.1 

>. .. 186.1 

131*3 

. 262.3 

....2124 

132.1 

224.6 

...164 4 

126.7 

154.4 

.... 1404 

1064 

2034 

.. 105.0 

7 14 

156.4 

...202.4 

141.6 

2814 

... 112.9 

86.4 

146.5 

>... 2 o 2 .$ 

167.8 

353.1 

... 141.3 

117.7 

1564 


90 

Total. 

109.7 

110.7 

113.8 

121.4 

190.8 
201.0 
1564 
144.3 

109.2 

205.8 
114.7 

258.5 

140.3 


BONDS. 


Today .. . 

10 

Industrials. 

10 

Rails. 

AAA 

10 

Utilities. 

100.7 

30 

Total 

Previous day. 



95.1 

96.0 

95.1 

944 

100.1 

97.7 
101.4 

98.7 
93.9 

1014 

92.6 

994 

964 

Week ago. 


J»7.0 

1 AA A 


Month ago........ 


iWv.V 

OO 41 

199*41 

Year ago. 


jo.y 

199*5 

Two years ago...-. 
Three years ago.*.. 
High, 1931.. 


XwO.o 

1024 

1074 

105.7 

ao r 

99*5 

97.1 

100.6 

101.1 

984 

101.4 

Low, 1931. 

... 

High, 1930. 


1094 

A» « 

Low, 1930. 


High, 1929. . 


v 4 *4 

1A4S A 

OAft 

Low, 1929. 

_ Ml 

1AA • 

ww»0 


(Copyrlsbt, 1931. Standard Statistics Co.’, 

#o.9 
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?OTCEia.c slbcthio pass coig.Aire 


P,I “’ T: ^ Com 


OT23IT 


£. 'iv± s f 2t 20=^. y.=±t±^ i - '"v»ai r- a >T _ —**i*« #0 —•—•. 

Detail of Total Revenue Deductions por Kilowatt Hour, ^oksSL'^tss Exhih* T "-7 

Operating Revenues per Kilowatt Horn: and Operating Ratio/c-.. >t A T 0 . / 

for the Calendar Tears 1925 to 1930 # Inclusive* (Conpiled' 1 ^ . . ... ' 

from the Conpai^'s Annual Report to the Public Utilities Ip ^ .•... i 

Cournisalon* ) / / 


=./ 


Kilowatt hours sold 

Operating Senses * 
Production 
Transmission 
Distribution 
Street Lifting 
Coamercial 
Hew Business 
General Office Salaries 
Retirement 

General & Miscellaneous 


1.9-2-5 

Per K.U.E. 
Sold 

Amount Cents 

172,870,216 


$1,135,282*56 .6567 

138,235*81 *0800. 

572,568.26 .3312 

43,266*96 *0250 

299,995*09 .1735 

9,872.78 .0057 

108,478.15 .0628 

596,182.98 .3449 


Total Operating Expenses $3,100,704.28 1.7937 
Uncollectible bills $ 35,576.40 .0206 


Total Revenue Deductions 

Hot Operating Inc coo 

Total Operating Revenues 

• 

Operating Ratio, or 
Ratio of Total Revenue 
Deductions to Total 
Operating Revenue 


1 2 -2 .6 , 


196,546,210 

$1,217,886.28 

176,057.58 

689,923.87 

62,952.36 

333,254.07* 

15,100.56 

121,835.14 

621,114.75 


Per K.H.H. 

Sold 

Cents Amount 

219,127,838 

.6196 $1,329,124.75 

.0896 159,096.95 

.3510 691,176.85 

.0320 113,604.67 

•1696 302,314.26 

.0077 87,069.37 

•0620 136,522.72 

•3160 692,924.22 


Per K.W.E. 
Sold 

■Sffltfg 


Amount 

250,830,975 


.6066 $1,269,502.04 
.0726 169,919.24 
.3154 746,583.99 
.0518 148,437.23 
.1380 337,127.08 
.0397 110,048.57 
.0623 140,787.33 
.3162 722,466.97 


Per 

Sold 

Cgnts AggattL. 

261,262,210 


.5061 $1,359,543.34 
v0677 163,795.93 
.2976 776,807.51 
.0592 186,282.81 
.1344 347,863.38 
.0439 127,209.06 
.0561 141,357.68 
.2880 699,596.83 
.1107 294.554.73 


Per X»V,S, 
Sold 
Cents 


1.39.3 0 

Per K*w.2i« 
Sptld 

jggBSS 


•4834 

.0582 

.2762 

.0669 

.1236 

.0452 

.0503 

.2487 

.1047- 


318,972,780 


*1,440,148.61 
193,056.85 
750,502.25 
215,569.23 
415,450.87 
129,791.54 
150,343.93 
600,911.30 
427.293.61 


r . ' 

•$514 

•0605 

•2353 

•10676 

.1303 

•10407 

.0471 

.1884 

•1349 


$3,452,754.29 1.7567 $3,768,684.67 1.7199 $3,922,615.93 1.5658 $4,098,611.27 1.4572 $4,323,108.20 1J3553 

$ 19,844.15 .0101 $ 21,346.56 .0097 $ 12,424,97 .0050 $ 256.03 .0001 $ 1,390.63 •0004 

~ ' .738,22_.3391_941.356.93_,2951 


*20.68 


.670.57 


.605,52_1.79( 


.959.741.6_6_ 


■012.347.18 


.265.855. 


1.6509 


JltHtHEE 

5-23-31. 


Prepared by 
J.K.*ichol»on, for the 
Poop It’s, Counsel. 
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POTOMAC EI2CTSIC POWER COM 

Cost of Generating Power (Excluding depreciation)* 

(Compiled from Company's annual reports to the Public Utilities Commission). 


19 2 5 

per KWH 

Amount Generated 
(cents) 


19 2 6 


19 2 7 


Amount 


per KWH 
Generated 
(cents) 


Amount 


per KWH 
Generated 
(cents) 


19 2 8 

per KWH 

Amount Generated 
(cents) 


19 2 1 
Amount 


EXHIBIT "So 




19 5© 


Per KVH 
Generated 
(cents) 


Amount 


per KWH 
Generated 
(cents) 


fWH Generated 

a-226>329,134 


*2254*149*397 


286,961,953 


318,000,211 


354,932,330 


400,208,431 

Operation, Steam Power, Generation 










i 

Labor 

Fuel 

Miter 

lubricants 

Vise* Power Plant Expenses 

$ 94,892.75 

900,187.67 
626*98 
5,022.55 
b 16.586.37 

*042 

.398 

*000 

.002 

.007 

$ 96,121.98 

969,573.27 
449.83 
4,644.84 
e 17,480.08 

.038 

•381 

.000 

.002 

.007 

$ 100,993.37 
1,056,444.58 
550.61 
4,-805.67 
21.788.75 

.035 

.368 

.000 

.002 

,008 

$ 102,.679.70 
1,029,591.75 
815.52 
5,197.41 
23.193.20 

.032 

.324 

..000 

.002 

.007 

$ 111,566.15 
1,060,312.45 
979.41 
6,070.83 
24.942.72 

.031 

.299 

.000 

•002 

.007 

$ 141,384.02 .035. 
1,131,784.14 .283 

9,703.3? .002 
4,943.99 .001 

11.336.8j3 .003 

Total 

$1,017,316.32 

•449 

$1,088,270.00 

.428 

$1,164,580.98 

.415 

$1,161,477.58 

.365 

$1,203,871.56 

.339 

$1,299,1*12.05 .325 

Saintenance 

Power Plant Bldg* 

Equipment 

$10,521*45 

107.444.79 

.005 

.047 

$21,377.38 

108.238.90 

•008 

.043 

$31,540.71 

113.003.06 

•Oil 

.039 

$10,065.75 

97,958.71 

.003 

.031 

$13,945.23 

141.726.55 

.004 

.040 

i 

| 

$10,427.1$ *003 
130,569.41 .033 

Total 

$117,966.24 

.052 

$129,616.28 

.051 

$144,543.77 

.050 

$108,024.46 

.034 

$155,671.78 

.044 

$140,996.56 .035 

i 

TOTAL COST OP PBODUCTIOK 

$1,135,282*56 

.501 

$1,217,886.28 

.479 

$1,329,124.75 

.463 

$1,269,502.04 

.399 

$1,359,543.34 

* .383 

$1,440,148.61 .360 

• 1 


(excluding depreciation) 

a - Includes small amount of energy purchased* 
b - Includes $433*58 Electric energy purchased 
e - Include a #285.24 " " • 


Puauc Utilities Commi.ss on' 

Forma] Cas<? N £ Exh iWt No. S. 

Vv . 

J JTr*5'3* ,, 

St?o.tcr_ e :^'^. i< r^TTT.. 


Prepared by 

J*K* VI chols oni for the 
People's Counsel* * 

i 


246 








So. 5819 

Potomac Electric Power Co., a corp., 

Appellant, 
vs. 

Kason 1£. Patrick, et al. 
pa^e 








5/14/31 


No. 5819 
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POTOMAC ELECTRIC 
COMPARISOI OP Rj 


SCHEDUir 


1924 


1925 


1926 


1927 


—B— 


-c- 


-D- 


-tr 


120 hrs. use O 10# 
'Excess * 0 5*225# 
Minimus $1.00 


30 hrs. use • 10 # 
Excess 0 5*0# 

Minioua $2*50 


50 kwh • 10 # 
300 9# 

500 •• 7# 

iooo • • 4# 

Excess • 3# 

Minis:** $1.00 


• 6 # 


3200 kWh 

3500 to 
4545 kwh 0 5 . 5 # 
5000 to 

7500 kwh 0 5 . 0 # 

833 * to 

11,111 • • 4.5# 
Excess of 

12,500 • 0 3.0# 

Minioua 


$ 125.00 


("Step* foxa of Rate) 


fixed Charges 


20 X. 1.0 $ 3.00 
30 K. 1.0 2.50 
5OK.X.0 2.25 
Excess A 2.00 
Minioua $60.00 


Energy Charges 


-L- 


250 kwh C 6 . 0 # 

500 kwh 0 9 . 0 # 

1000 kwh 0 
12000 kwh 0 
25000 kwh 6 
150000 kwh £ 
Excess 3 


. 0 # 

2.375# 

1.425# 

1*33* 

1.230# 


-r- 


_ 1 


1000 kwh 
500 kwh 
500 kwh 

Excess 

Vinii 


0 6 . 0 # 

• 5.0# 

• 4.0# 

• 3.0# 
$ 25.00 


120 hrs. use 9 7 . 5 # 


9 7.! 

Exoess 0 4 . 5 # 
Mini aim $0.75 
Reduction <522.170* 


30 hrs. use • 7 . 5 # 
• 4.f 


Excess 0 4.0# 

Minisum $2.00 

Reduction $-36.3V?» 


350 kwh • 7 . 5 # 
500 ■ • 5.5# 
1000 • a 3 . 0 # 

Excess 0 2*5# 
Minimus $0.75 


Reduction 120.Ql 6 * 


3200 kwh • 5.0# 
3501 to 

4565 kwh 0 4.6# 
5001 to 

7500 kwh « 4.2# 
8334 to 

11,066 ■ « 3.75# 
Excess of 
12,500 • 0 2.5# 
Minimum $105*00 
(■Step* fora of Rate) 
Reduction $87.637* 


fixed Charges 


20 X.T. 0 $ 2.75 
30 X.I. 0 2.25 
50 X.T. 0 2.00 
Exoess 0 1.75 
Minimus $55.00 


Energy Charges 


250 kwh 0 5 . 5 # 

• 4.f 


500 kwh 0 4.5# 
1000 kwh 0 3 . 5 # 
12000 kwh 0 2 . 2 # 
25000 kwh 0 1 . 3 # 
150000 kwh 0 1 . 2 # 
Excess 0 1.1# 
Reduction 


1000 kwh 9 


9 5.5# 

500 kwh 0 4.5# 

500 kwh • 3 .f# 

Exoess 0 3.0# 
$ 22.50 

Reduction $10.*>^5* 


120 hrs. use 0 7.0# 
Excess 0 4.5# 
Minimus $0*75 
Reduction $248,135 


30 hrs. use 0 7 * 0 # 
0 4.C 


Excess 0 4.0# 
Minimus $ 2.00 
Reduction 815.209 


400 kwh 0 7 . 0 # 
450 • 0 5.5# 
1000 • 0 3 . 0 # 

Exoess 0 2.5# 
Minimus $0.75 


Baflaatlan >3.691 


450 kwh 0 6.25# 


1500 • 0 5 * 0 # 
1500 ” 0 4 . 0 # 


Excess 0 2.5# 
Minimum $0.75 


Reduction $36.683 


fixed Charges 


20 X.V. 0 $2.75 
30 I.I. 0 2.25 
50 X.T. 0 2.00 
Excess 0 1.75 
Miniaua $55-00 


$n#rsy Charges 


kwh 0 
kwh 0 
1000 kwh 0 
12000 kwh 0 
25000 kwh 0 
150000 kwh 0 1 . 2 # 
Exoess 0 1.1# 
Reduction 124, 


*•5# 

3-5# 

2 . 0 # 

1.3# 


BILLED WITH 
aCHEDPLE *E* 
CIDER RIDER 

10 . 9 


1000 ksh 0 
500 kwh 0 
500 kwh 0 3 . 5 # 
Excess 0 3 . 0 # 
Minimus $22.50 
Reduction lone 


120 hre. use 0 6 . 25 # 
Exoess 0 4.5# 
Minisua $0.75 
Reduction 4238.409 _ 


30 hrs. use 0 6 . 25 # 
Exoess 0 4.0# 
Minimum $2.00 
Reduction $11.797 


400 kwh 0 6 . 25 # 
450 • 0 5.5# 
1000 • 0 3 * 0 # 

Excess 0 2.5# 
Miniaua $0.75 


Reduction $10.882 


450 kwh 0 6 . 0 # 
1500 • 0 4.5# 
1500 • 0 4.0# 


Exoess 0 2.5# 
Miniaua $0.75 


Reduction 4131.380 


fixed Chargee 


20 X.V. 

30 x.x. 
50 x.x. 

Excess 

Miniaua 


• 42.75 
0 2.25 
0 2.00 
0 - 1.75 
455.00 


Energy Chargee 


kwh 
kwh 
1000 kwh 
12000 kwh 
25000 kwh 
150000 kwh 
Excess 0 0.95# 
Rednotlon -|15iZ4?_ 


0 

0 4.5# 
0 3.5# 
0 2 . 0 # 
0 1.3# 
0 1 . 2 # 


1000 kwh 0 5 . 5 # 

500 kwh 0 4,5# 
500 kwh 0 3.5# 
Exoess 0 3.0# 
Minit_ a $22.50 
Hsdaotlon iono 


NEAL EXHIBIT #11 


POWER COMPAMY 
TE SCHEDULES 

1928 


1929 


1930 


19131 


120 hrs. use 0 5 . 9 # 
0 4. “ 


c # 


Excess 
Minimus $0.75 

Reduction *133.716 


30 hrs. use 0 5 . 9 # 
Excess 0 4.0# 
Minimum $2.00 
Reduction $5.492 


400 kwh 0 5.9# 
450 ■ 0 5.5# 
1000 ■ 0 3 * 0 # 
Excess 0 2.5# 
Minimum $0.75 


Reduction $4.620 


450 kwh 0 5 . 7 # 
1500 ■ 0 4.5# 


1500 


• 3.5# 


Excess 0 2.5# 
Minimum $0.75 


Reduction $112.060 


All kwh 0 5.2# 
Minimum $0.75 


Reduction -*<34,5 21 


30 hrs. use 0 5 . 2 # 
Excess 0 4.0# 
Minimum $2.00 
Rednotlon $11.350 


400 kwh 0 5 . 1 # 
450 ■ 0 4.0# 


1000 • 0 3 . 0 # 

Exoess 0 2 . 1 # 
Minimum $0.?5 


Reduction 179.948 


450 kwh 0 5 . 1 # 
1500 ■ 0 4.5# 


1500 


Excess 

Minimum 


• 0 3.5# 

• 2 .« 


» 2.5# 

$0.75 


Reduotlon $176.492 


All kwh 9 4.7# 
Minimum $0.75 


Reduction $271.100 


30 hrs. use O 4 . 7 # 
Excess c 4.0# 
Minimus $2.00 
Reduction $9.616 


400 kwh 0 4.6# 
450 • « 3.9# 
1000 • 0 3 . 0 # 

Excess 0 2.1# 
Minimum $0.75 


-Reduction 119-842 


450 kwh • 4.6# 
1500 • 0 4.1# 


1500 ■ 0 3 . 5 # 


Excess 0 2.5# 
Minisua $0.75 


Reduction $240.080 


All kwh 0 4.2# 
Minimus $ 0.75 


Reduction •531,851 


30 hrs. use| 0 4.2# 
Excess j 0 4.0# 
Miniaua 


$ 2.00 


Reduction $9.720 


400 kwh 0 14.2# 
450 " 0 3.7# 


1000 
7600 1 

Excess 

Minimus 

Reduction 


0 2.9# 
0 2 . 1 # 


0 2 . 0 # 
& 


450 kwh 0 4.2# 


1500 » 0 13-9# 


1500 • 0,3.3# 


6000 ■ O !2.4# 
Excess 0 2.0# 
Miniaua $0. 75 


Reduction $236,687 


fixed Charges 


20 X.X. 
30 E.W. 
50 E.X. 
900 X.W. 

Exoess 

Minimum 

agg 


• $ 2.75 

0 2.25 

0 2.00 

• 1.75 
0 1.50 
$55.00 
Charges 


750 kwh 
1000 kwh 
12000 kwh 
25000 kwh 
150000 kwh 
Exoess 


4.0# 

3-5# 

2 . 0 # 

1.3# 

1 . 2 # 

0.95# 


Reduction $30.76l»* 


fixed Charges 


fixed charges 


fixed Charges 


20 X.T. 0 $ 2.75 
30 I.W. 0 2.25 
50 I.X. 0 2.00 

900 x.x. 0 1.75 
Exoess 0 I .50 
Miniaua $55*00 
Energy Ch arges 


100 E.V. 0 $2.00 
Excess • 1.50 
Minimum $55*00 


100 1.1. 9 $2.00 
Excess 0 1.50 
Minimum $55.00 


Energy Charges 


Energy Charges 


750 kwh 0 4.0# 
1000 kwh 0 3 . 5 # 
12000 kwh 0 1 . 9 # 
25000 kwh 0 1 . 3 # 
150000 kwh 0 1 . 1 # 
Excess 0 O. 95 # 


13,750 kwh 0 1.9# 
25,000 kwh 0 1 . 3 # 
150,000 kwh 0 1 . 1 # 
Exoess O 0.95# 


13,750 kwh 0 1.9# 
25,000 kwh 0 1 . 2 # 
Excess ! 9 0.8# 


Reduction J E6 >2 2 3.. 


Reduction $68.077 


Reduction $66.658 


fixed Chargee 


fixed Chargee 


fixed Chargee 


20 E.V. 0 $1.90 

30 X.W. 0 1.70 
50 X.W. 0 1*50 
900 E.T. 0 1.30 
Exoess 0 1.10 
■lam. $ 55*00 
Essrgy Charges 


100 E.V. 0 $1.60 
900 1.1. 0 1.30 

Exoess 0 1.10 
Minimus $55*00 


100 K.V. 0 $ 1.60 
900 K.l. 0 1.30 
Exoess 0 1.10 
Minimus i$55.00 


Energy Charges 


Energy Cbarg— 


750 kwh 0 3.0# 
1000 kwh 0 2 . 2 # 
12000 Inh 0 1 . 5 # 
25000 ksh 0 1 . 0 # 
j 150000 kwh 0 0 .f 


Xxo 


0 0 




13,750 kwh 0 1 . 6 # 
25,000 kwh 0 1 . 0 # 
150,000 kwh 0 0.9# 

Exoess 0 0.7# 


13,750 kw^ • 1.5# 
25,000 kwh 0 1 . 0 # 
150,000 kwh 0 0.7# 
Excess 0 0.53# 















































30 r.w.4 2.50 
50K.X.4 2.25 
Excess * 2.00 
Minima $60.00 


250 kwh C 6.Of 


30 X.V. 4 2.25 
50 x.v. o 2.00 

Excess 4 1.75 
Minima #55*00 


30 K.V. • 2.25 
50 X.T. • 2.00 
Xxoese 4 1.75 
Xlnlaua #55*00 


30 X.W. 4 2.25 
50 X.V. 4 2.00 

Xxoess 4 1*75 
Minima #55.00 



« 5*0# 
1000 kwh 6 4. Of 
12000 kwh • 2.375f 
25000 kwh 4 1.425# 
1500X kwh * 1.33# 
Excess 4 1.233f 



250 kwh • 5.5# 
500 kwh • 4.5# 
1000 kwh • 3.5f 
12000 kwh 4 2.Of 
25000 kwh 4 1.3f 
150000 kwh 4 1.2f 
Excess 4 0. 


Reduction #1 




1000 kwh « 6.Of i 
500 kwh 4 5.0f 
500 kwh 4 4.Of 
Excess 4 3.Of 
Minima $25.00 1 


25 hrs. use 4 lOf 
25 hrs. use 4 5*Of 
Excess 4 3*Of 

Minima $25.00 


10 kwh 4 lO.Of 
Excess 4 3.5# 
Minima $0.50 


BILLED USDSR 
SCHEDULE *3* i 


1000 kwh 4 5.5f 
500 kwh 4 4.5# 

500 kwh 4 3.ff 
Xxoess 4 3*0f 
Minima #22.50 
Reduction #10.5*5* 


BILLED WITH 
8CHESULX 
C5DER RIDER 

10. 9 


1000 kwh 4 5.5* 

500 kwh 4 4.5# 
500 kwh 4 3.5f 
Excess 4 3.Of 
Xinlana #22.50 
Reduction Wone 




10 kwh 4 7.5f 
Excess 4 3.5# 
Minima $0.50 
Reduction 




BILLED UWDER 
SCHEDULE "H* 


10 kwh * 7.Of 
Xxceee 4 3. Of 
Minlaua #0.50 
Reduction #11.401 


10 kwh 4 7.Of 
Xxcewe 4 3.Of 
Xlnlaua #0*50 


1000 kwh 4 5*5# 
500 kwh 4 4.5f 
500 kwh 4 3.5# 
Excess 4 3.Of 
XinlL. a #22.50 
Reduction lone 


50 hrs. use 4 6.25# 
Excess 4 3*0f 
Xlnlaua #25.00 
Reduction tone 


10 kwh 4 6.2pf 
Excess 4 3.Of 
Xlnlaua #0.50 
Reduction #1 


10 kwh 4 6.25f 
Excess 4 3.0f 
Xlnlaua #0.50 
Reduotlon 


yisai 


1000 kwh 4 5.5f 
500 kwh 4 4.5f 
500 kwh 4 3«5f 
Excess 4 3.Of 
Xlnlaua #22.50 
Reduction lone 


100 kwh 4 11.25# 

Excess 4 b.25f 
Xinlana #2.00 



100 kwh 4 10.9# 
Excess 4 5.9# 
Xlnlaua #2.00 
Reduction #95 


BILLED UWDER 
SCHEDULE 'll* 


Xlso'l. 

adjustments 


Total 



Reduotlon #762,352* Reduction #352,164 


Reduction #20,4X3 Reduction #9,156 


Reduction 

in 

Penalties #3#,680 


Redaction #430,229 Reduotlon #357,895 


20 X.W. 4 #1.90 
30 X.I. 4 1.70 
50 X.W. 4 1.50 
900 X.W. 4 1.30 
Xxoese 4 1.10 
Xlnlaua #55.00 


750 kwh 4 3. Of 
1000 kwh 4 2.2f 
12000 kwh 4 l.5f 
25000 kwh 4 l.Of 
150000 kwh 4 0.9f 
Excess 4 0.7 


100 E.T. 4 #1.60 
900 X.V. 4 1.30 
Excess 4 1.10 
Xinlana #55.00 




100 K*T^ 4 #1.60 


900 e.w; 

Excess ! 

Xlnlaua 1 


4 1.30 
4 1.10 
#55.00 




1000 kwh 4 5.2# 
500 kwh 4 4.5# 
500 kwh 4 3.5# 
Xxoess 4 3.0# 
mibIh* #22.50 

Reduction #12.58 





13,750 kwh 4 1.5# 
25,000 kwh 4 1.0# 

150,000 kwh e 0.7# 

Excess 4 0.53# 


eduction 


1000 kwh 4 4.7# 
500 kwh 4 4.5# 
500 kwh 4 3.5# 
Xxoess 4 3.0# 
Xlnlaua #22.50 
Reduction #2 



100 kwh 4 10.2# 
Xxoess 4 5.2# 
Xinlana #2.00 
Reduotlon #553 



100.kwh 4 9.7# 
100 kwh 4 4.7# 
Excess 4 2.5# 
Xinlana #2.00 
Reduction #995 


100 kwh 4 9.6# 
350 kwh 4 4.6# 
1500 kwh 4 4.1# 
1500 kwh 4 3.5# 
Xxoese 4 2.5# 
Xlnlaua #2.00 
Redaction #524 


100 kwh 4 9 . 2 # 

100 kwh 4 4.2# 
Excess 4 2.5# 
Xlnlaua #2.00 
Reduction #920 



Reduotlon #11,183 




Reduction #21,733, 



Reduotlon #624,062 I Reduotlon #660,035 


Reduotlon #230,463 


•This le the difference between the 1924 billing rates, less aaount refunded to eonsuaere under Deoree of Court, and the rates prescribed for 1925* 
••#16,400 of this Is due to extending the beginning of ewenlng peak froa 4:00 P.X. to 4:30 P.X. 


249 





































































-JAN 3 -1933 


3n tto dmtrf nf 



OF THE DISTRICT OF COLUMBIA. 


October Term, 1932 


No. 5819 


POTOMAC ELECTRIC POWER COMPANY, 

APPELLANT, 

vs. 

MASON M. PATRICK, RILEY E. ELG-EN, AND 
JOHN C. GOTWALS, CONSTITUTING THE PUB¬ 
LIC UTILITIES COMMISSION, AND THE PUB¬ 
LIC UTILITIES COMMISSION OF THE DIS¬ 
TRICT OF COLUMBIA, APPELLEES. 


BRIEF FOR 

POTOMAC ELECTRIC POWER COMPANY, 

APPELLANT. 


S. R. BOWEN, 

JNO. S. BARBOUR, 
Attorneys for Appellant . 

JOHN S. FLANNERY, 

ALLEN VAN WYCK, 

OLIVER B. MERRILL, JR., 

Of Counsel . 


THE LAW REPORTER PRINTING COMPANY. WASHINGTON. D. C. 




SUBJECT INDEX 


STATEMENT OF THE CASE.. 

History of the Litigation. 

The Consent Decree. 

The Notice and Hearing. 

Order No. 919—. 

Proceedings in Court Below. 

Decree of Court Below. 

ASSIGNMENTS OF ERROR. 

STATEMENT OF POINTS RELIED UPON. 

ARGUMENT AND AUTHORITIES: 

I. The Public Utilities Commission was 
without power, of its own motion, and 
without the consent of the appellant to 
modify the Consent Decree of December 
31st, 1924, approving and confirming 
the agreement embodying the sliding 

scale. 

II. The Public Utilities Commission was 
without power, without the consent of the 
appellant, to modify an agreement with 
the latter embodying a sliding scale 
arrangement in the manner attempted 
by Order No. 919—.. 

III. The Court below was without power to 

pass its Decree of July 29th, 1932, sus¬ 
taining the jurisdiction of the Com¬ 
mission and affirming said Order No. 919 
as amended by the Court.. 

IV. The hearing conducted by the Public 

Utilities Commission was an unauthor¬ 
ized, illegal and arbitrary assumption of 
jurisdiction and was not conducted in 
accordance with law.. 
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526-J—1 


rage 

2 
| 3 
15 

I 6 

j 7 
7 



i 


i 


111 


i 

i 

i 

I 

i 

i 

i 
























INDEX 


11 

Page 

V. Order No. 919 of the Public Utilities 
Commission and the proceedings before 
* the Commission leading to the making 
thereof, and the Decree of the Court 
below July 29th, 1932, approving the 
same, constitute a denial of due process 
of law and a taking of appellant’s 
property and rights without just com¬ 
pensation contrary to the provisions of 
the Federal Constitution. 46 

CONCLUSION. . .. 48 

APPENDIX. 49 
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OF THE DISTRICT OF COLUMBIA. j 

October Term, 1932 

* i 


No. 5819 


POTOMAC ELECTRIC POWER COMPANY, j 

APPELLANT, 

I 

i 

VS. 

* i 

i 

MASON M. PATRICK, RILEY E. ELGEN, AND 
JOHN C. GOTWALS, CONSTITUTING THE PUB¬ 
LIC UTILITIES COMMISSION, AND THE PUB¬ 
LIC UTILITIES COMMISSION OF THE DIS¬ 
TRICT OF COLUMBIA, APPELLEES. 


BRIEF FOR 

POTOMAC ELECTRIC POWER COMPANY, | 

APPELLANT. 


STATEMENT OF THE CASE 


i 

i 

I 


i 

i 


This is an appeal by Potomac Electric Power Com¬ 
pany from a Decree of the Supreme Court of ihe 
District of Columbia, entered July 29, 1932, which al¬ 
tered Order No. 919 of the Public Utilities Commission 

j 

of the District of Columbia and affirmed said Orderj as 
so altered and amended. Order No. 919 of the Public 


j 

i 

i 


i 

i 

i 
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Utilities Commission attempted to modify and change, 
without the consent of the appellant, an existing sliding 
scale arrangement under which the rates and charges 
of the appellant have been regulated by the Commission 
since January 1,1925. This sliding scale arrangement 
was embodied in a Decree of the Supreme Court of the 
District of Columbia, dated December 31,1924, entered 
upon the consent of the appellant and the Public Utili¬ 
ties Commission. 

History of the Litigation 

The appellant is engaged in the manufacture and 
sale of electric power. From January 1, 1925, to the 
entry by the Commission of Order No. 919, the rates 
and charges of the appellant on sales of its product 
were regulated pursuant to the so-called * 4 sliding 
scale’’ arrangement provided in the above mentioned 
Decree of the Supreme Court of the District of Co¬ 
lumbia of December 31,1924. At the time of the entry 
of that Decree, popularly referred to as the “Consent 
Decree,” two cases were pending before the Supreme 
Court of the District of Columbia, entitled “Potomac 
Electric Power Company, Plaintiff vs. Public Utilities 
Commission, et al., Defendants” in Equity Nos. 35,336 
and 35,341. These cases were appeals by the appellant 
from orders of the Commission fixing the value of 
the property of the appellant and reducing the 
rates which it might charge for its product. Pending 
the decision of the Court in these cases, the appel¬ 
lant had been permitted to charge the rates in force 
at the time of the entry of the Commission’s order, the 
excess over the rates prescribed in such order being 
impounded awaiting the outcome of the cases. At the 
time of the entry of the Consent Decree this impounded 
fund amounted to about $6,300,000. 
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The Consent Decree 


The Consent Decree (Rec., p. 16) recited an agree¬ 
ment between the appellant and the Commission and 
purported to settle all matters in controversy in the 
said two cases then pending. In accordance with this 
agreement of the parties, the Decree prescribed a slid¬ 
ing scale arrangement as a basis for fixing rates, pur¬ 
suant to the terms of paragraph 18 of the Public Utili¬ 
ties Act. This sliding scale arrangement, agreed to b$r 
both parties, contemplated periodic adjustments of thje 
rates and charges of the appellant for electric service 
in accordance with a fixed or predetermined formula 

i 

all of the elements of which were the result of a coifi- 
promise. In brief, the formula provided that: 


The base to be used in determining rates should 
be computed in accordance with an agreed formulh 
—namely, a compromise figure of $32,500,000 ais 
of January 1, 1925, plus additions at cost, 
weighted; 

The amount of depreciation which might be de¬ 
ducted in operating expenses should be computed 
in accordance with fixed percentages of the arbi¬ 
trary base, such percentages decreasing as th£ 
amount of the depreciation reserve approached 
20% of the base. Interest at 4% on the deprecia¬ 
tion reserve, including as a part of said reservb 
the sum of approximately $4,000,000, accumulated 
prior t’o December 31, 1924, should be credited tb 
the said reserve, thus lessening the amount of de¬ 
preciation to be included in expense of operation. 

No further allowances should be made for de^ 
preciation when the depreciation reserve reached 
20% of the arbitrary base. 

j 

If in any year the rates then in force yielded a 
return in excess of 7%% of the arbitrary base for 

I 



i 

i 




4 


such year, rates for the following year should be 
reduced bv amounts sufficient to absorb one-half 
of such excess; and 

Rates should be increased only after the appel¬ 
lant had been forced to accept a rate of return of 
less than 7Vo% for 5 consecutive years, or less than 
7% for 3 consecutive years or less than 6y 2 % for 
12 consecutive months. 

Certain other important provisions of said agree¬ 
ment and Consent Decree involved the relinquishment 
of rights by the appellant and the element of time. 
That is to say, the appellant agreed to give up one-half 
of the said impounded fund of approximately 
$6,300,000 held and controlled by it, and to make equit¬ 
able distribution of that one-half to the consumers of 
the appellant within the District of Columbia, any un¬ 
claimed balance thereof to be included as income of the 
appellant and prorated over a period of tiventy years. 

The Consent Decree also ordered that the appellant 
file a schedule of rates to be charged for electric service 
in the District of Columbia in accordance with the 
schedule attached to the Decree, and that such rates 
should continue to be the lawful rates for electric serv¬ 
ice in the District of Columbia to be charged by the 
appellant “ until modified or set aside by future orders 
of the Commission, pursuant to law and in accordance 
with the agreement hereinbefore recited.’’ • 

The Commission thereafter continuously regulated 
the rates of the appellant charged the public pursuant 
to law and in accordance with the agreement and the 
formula embodied in said Consent Decree to and in¬ 
cluding January 1, 1931. The institution and opera¬ 
tion of the sliding scale resulted in a substantial reduc¬ 
tion of such rates each year thereafter for all classes 
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of service and in an aggregate decrease of 58% 
in the residential or maximum rate from 10c per kilo¬ 
watt hour to the low level of 4.2c per kilowatt hohr 
(Bill, par. 3, Rec., p. 4). On January 20, 1932, an 
agreement by and between the Public Utilities Com¬ 
mission and the Potomac Electric Power Company, re¬ 
serving to both all of their legal rights, was read into 
the record of the lower Court under which rates w£re 
further lowered, the residential or maximum rate being 
lowered to 3.9c per kilowatt hour (which rates are the 
present ones), and are to remain in effect until the 
termination of the appellant’s appeal from said Order 
No. 919 (Rec., p. 205). j 

The Notice and Hearing | 

I 

l 

i 

The appellant received notice from the Commissijon 
dated May 12,1931, that the Commission would hold a 
public hearing on May 25, 1931, “to consider the re¬ 
sults of operations under the sliding scale arrangement 
by which the rates of the Potomac Electric Power Com¬ 
pany have been fixed since January 1, 1925; and the 

i 

desirability and effect of modifications of the terms 
of said sliding scale.” 

On May 25, 26, and 27, 1931, a public hearing was 
held before the Commission at which the Commission 
offered evidence of the base which had been used!in 
each year in computing the reduction in rates under the 
sliding scale arrangement, together with evidence j of 
the earnings and expenses of the appellant, certain 
clippings from the financial sections of the Washington 
Star and certain computations based on a hypothetical 
state of facts. A summary of this evidence is given 
later in this brief beginning at page 33. At such hear¬ 
ing, the Commission refused to accept evidence of, or 
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to consider, tlie reasonableness of the rates of the ap¬ 
pellant charged the public upon the ground, as stated 
by the Commission, that 

“ This Commission has raised no question as to 
the fairness and reasonableness of the rates of the 
Company. Nothing of that kind has appeared in 
evidence. No question of that sort has been 
brought before us” (Rec. pp. 116,117). 

At this hearing before the Commission, 24 different 
organizations, by their duly accredited representatives, 
and individuals acting in their own capacity volun¬ 
tarily appeared and 23 of them requested the Commis¬ 
sion not to make any change in the Consent Decree and 
sliding scale agreement, assigning as the reason for 
their action that they were perfectly satisfied with the 
rates charged and the service rendered the public 
thereunder by the appellant (see Rec., p. 167, et seq.). 

Order No. 919 

At the conclusion of said public hearing, the Com¬ 
mission issued its Order No. 919, dated June 8, 1931 
(Rec. p. 35), in formal case No. 225, in which it found 
that “the rate of return yielded by the existing sliding 
scale is excessive and unreasonable” and attempted 
to modify in material respects, adversely to the 
appellant and without its consent, the existing slid¬ 
ing scale arrangement above described. This modifi¬ 
cation attempted to hold the appellant to the formula 
for determining the base and the amount of depreci¬ 
ation which might be deducted as an operating expense 
item and to the limitation of the amount of depreci¬ 
ation reserve which might be accumulated, as set forth 
in the Consent Decree. At the same time it sought to 
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I 

reduce, without the consent of the appellant, the maxi¬ 
mum rate of return of the arbitrary rate base which 
the appellant might earn, without being required |to 
reduce rates, from 7%% to 7% of the rate base; ito 
increase the proportion of any excess to be applied jin 
the reduction in rates charged to the public in the event 
the rate of return earned exceeded 7%, and to limit 
further the instances in which the appellant should be 
entitled to an increase in rates charged to the public. 

Proceedings in Court Below 

I 

The appellant, being dissatisfied with said Order 
No. 919 of the Commission, so notified the Commission 
(Rcc. p. 65) and filed its Bill (Rec. p. 2) in this caqse 
on September 26, 1931, as an appeal therefrom. 

On January 18 to 21,1932, the appeal was heard by ^Ir. 
Justice Luhring upon the bill and answer and the rec¬ 
ord made before the Commission, the stenographic 
transcript of which, pursuant to the requirements j of 
the Public Utilities Act, had been transmitted to tjhe 
Supreme Court of the District of Columbia. After 
hearing arguments of counsel, Mr. Justice Luhrijng 

i 

rendered a memorandum of findings of fact and con- 
elusions of law (Rec. p. 51) in which he stated: 

I 

| 

Decree of Court Below 


1. That the Public Utilities Commission had juris¬ 
diction to issue Order No. 919 and to alter and amefid 
the existing sliding scale; 

2. That the appellant had been afforded a fair hear¬ 
ing before the Commission; 

3. That the yield under Order No. 919 would be rea¬ 
sonable and non-confiscatory, but that there was a 

526-J—3 
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mechanical defect in such order and that therefore the 
order should be amended to correct such defect; and 
4. That the rate of return yielded by Order No. 919, 
as so amended, would be somewhat in excess of the 
yield under that Order, as issued by the Commission, 
and would constitute a fair and reasonable return upon 
the value of the property of the appellant. 

Like the Commission, the Court did not find that 
any of the appellant’s rates or charges were unreason¬ 
able, unlawful or discriminatory. 

Upon the basis of these findings, a Decree was en¬ 
tered altering and amending Order No. 919 of the Pub¬ 
lic Utilities Commission, and, as so altered and 
amended, affirming said Order (Rec. p. 54), from which 
Decree this appeal was taken. 

For the convenience of this Court the several sliding 
scale arrangements, provided in the Consent Decree, 
in Order No. 919 of the Commission, and in the Decree 
of the Supreme Court of July 29, 1932, are printed in 
parallel columns as an appendix to this brief. 





ASSIGNMENTS OF ERROR 


j 

i 


Appellant relies upon its assignments of error Nos. 

1, 2, 3, 4, 5, 6, 7, 8, 9,10,11,12,13,14,15,16,17,18,19, 

20, 21, 22, 23, 24, 25, 26, 27, and 28 (Rec. pp. 56-60)J 

„ I 

j 

i 

SHORT STATEMENT OF POINTS RELIED UPON 

i 

. I 

* 

These assignments of error, for the convenience of 

the Court and in order to avoid repetition, will be con- 

; 

sidered under the following headings: 

i 

I. THE PUBLIC UTILITIES COMMISSION 
WAS WITHOUT POWER, OF ITS OWN MO¬ 
TION AND WITHOUT THE CONSENT OF 
THE APPELLANT, TO MODIFY THE CON¬ 
SENT DECREE OF DECEMBER 31ST, 1924, 
APPROVING AND CONFIRMING THE 
AGREEMENT EMBODYING THE SLIDING 
SCALE. 

I 

II. THE PUBLIC UTILITIES COMMISSION 

WAS WITHOUT POWER, WITHOUT THE 
CONSENT OF THE APPELLANT, TO 
MODIFY AN-AGREEMENT WITH THE LAT¬ 
TER EMBODYING A SLIDING SCALE 
ARRANGEMENT IN THE MANNER AT¬ 
TEMPTED BY ORDER NO. 919. j 

III. THE COURT BELOW WAS WITHOUT 

POWER TO PASS ITS DECREE OF J1?LY 
29TH, 1932, SUSTAINING THE JURISDIC¬ 
TION OF THE COMMISSION AND AFFIRM¬ 
ING SAID ORDER NO. 919 AS AMENDED BY 
THE COURT. | 

IV. THE HEARING CONDUCTED BY ij'HE 
PUBLIC UTILITIES COMMISSION WAS AN 
UNAUTHORIZED, ILLEGAL AND ARBI¬ 
TRARY ASSUMPTON OF JURISDICTION 
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AND WAS NOT CONDUCTED IN ACCORD¬ 
ANCE WITH LAW. 

V. ORDER NO. 919 OF THE PUBLIC UTIL¬ 
ITIES COMMISSION AND THE PROCEED¬ 
INGS BEFORE THE COMMISSION LEADING 
TO THE MAKING THEREOF, AND THE 
DECREE OF THE COURT BELOW OF JULY 
29TH, 1932, APPPROVING THE SAME, CON¬ 
STITUTE A DENIAL OF DUE PROCESS OF 
LAW AND A TAKING OF APPELLANT’S 
PROPERTY AND RIGHTS WITHOUT JUST 
COMPENSATION CONTRARY TO THE PRO¬ 
VISIONS OF THE FEDERAL CONSTITU¬ 
TION. 


11 


ARGUMENT AND AUTHORITIES 

I. 

THE PUBLIC UTILITIES COMMISSION WAS 
WITHOUT POWER, OF ITS OWN MOTION 
AND WITHOUT THE CONSENT OF THE 
APPELLANT, TO MODIFY THE CONSENT 
DECREE OF DECEMBER 31ST, 1924, AP¬ 
PROVING AND CONFIRMING THE AGREE¬ 
MENT EMBODYING THE SLIDING SCALE. 

The Consent Decree entered December 31st, 19^4, 
was a judicial act and could only be modified by tbe 
Court for good cause shown, as was held by the Su¬ 
preme Court of the United States in United States\v. 
Swift & Company , 286 U. S. 115 (1932). It was bidd¬ 
ing upon both parties thereto and could be modified by 
neither of them acting alone. After the appellant and 
the Public Utilities Commission had entered into their 
agreement definitely disposing of such important ele¬ 
ments as the arbitrary base for rate making purposes, 
the amount of depreciation to be included in operating 
expense and the reserves to be made therefor, the rate 
of return and the method of its adjustment by the slid¬ 
ing scale adopted,—and had submitted this agreement 
to the Court for adjudication and approval and there¬ 
after entered into a consent decree confirming said 
agreement,—neither party thereto without the consent 
of the other or without further application to the Court 
showing the necessity therefor, could modify or depart 
from the decree or do anything to abrogate or impair 
any of the essential elements determined and fixed by 
the Consent Decree or by the agreement which wjas 
incorporated into it. By submitting the matter jto 


i 

I 


i 

j 
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the jurisdiction of the Supreme Court of the District of 
Columbia and joining in the Consent Decree, the Public 
Utilities Commission lost all exclusive jurisdiction of 
the subject-matter excepting that incidental to carrying 
out the terms of the decree and making further investi¬ 
gations to ascertain whether any change from the ar¬ 
rangement embodied in the decree was necessary. In 
the decree, the Court had reserved complete jurisdic¬ 
tion of the cause and if the Utilities Commission found 
that facts, circumstances and changed conditions, sub¬ 
sequent to the entry of the decree, made it necessary 
to depart from the arrangement provided for in such 
decree, it was bound to report the same to the Court 
for the Court’s consideration and action, and could not, 
of its own motion, make any essential modification 
either in its previous agreement or in the decree of the 
Court itself. 

In Keller v. Potomac Electric Power Company, 261 
U. S. 428, 442 (1922), the Court said: 

“Congress intended that the Court shall revise 
the legislative discretion of the Commission by 
considering the evidence and full record of the 
case and entering the order it deems the Commis¬ 
sion ought to have made.’ ’ 

This relates to the supervisory power of the Court 
over the acts and orders of the Commission; but aside 
from the supervisory power, after a case has been sub¬ 
mitted to the Court and has resulted in an adjudication 
and a decree, no one but the Court itself has any power 
to change or modify that decree. 

Three important factors were settled and disposed 
of by the agreement of the appellant and the Public 
Utilities Commission which was incorporated in the 
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Consent Decree: (1) the arbitrary base or compronyse 
value of the appellant’s properties for rate making 
purposes and the method of making annual adjust¬ 
ments thereto; (2) the amount to be charged to oper¬ 
ating expenses for depreciation and the amount of Ithe 
depreciation reserve which could be accumulated, hnd 
(3) the rate of return upon such arbitrary base or 
compromise value to which the Company was entitled 
and the sliding scale method by which it was to be 
adjusted. 

These important elements were incorporated in the 
agreement of the parties and thereafter embodied in 
the Consent Decree, each party thereby making certain 
concessions and relinquishing certain rights; the 
Power Company, as a consideration for the conces¬ 
sions of the Commission and the entry of the Consent 
Decree giving up its claim to one-half of approximately 
$6,300,000 of impounded funds and submitting to a 
reduction in rates which resulted in a great saving to 
the public but a loss of revenue to itself. The decree, 
therefore, constituted an adjudication of controverted 
matters, an exchange of mutual considerations ahd a 
waiver of important property and rights upon the part 
of the appellant. By the agreement and the decree 
ratifying the same, the parties became absolutely 
bound and no alteration or modification in any of these 
essential elements could be made by either party with¬ 
out the concurrence or consent of the other. The pnly 
way for one party alone to depart from the specific 
arrangement embodied in this Consent Decree was hy 
application to the Court which entered it and a shoying 
by the party making such application of the necessity 
for such action. 

In accordance with the terms of the agreement! and 

i 


i 
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the Consent Decree, the Public Utilities Commission 
and the appellant, annually mutually agreed upon the 
rate base applicable to operations for the then current 
year. As the result of this agreement and Decree the 
arbitrary rate base as of December 31, 1924, of 
$32,500,000 was increased to $51,441,981.65 as of De¬ 
cember 31st, 1930 (Rec. 151). This is a construction 
of the agreement by the parties thereto showing that it 
could only be modified in its essential elements by 
mutual consent. 

Whatever might be the power of the Public Utilities 
Commission with respect to a sliding scale arrange¬ 
ment instituted by the appellant with the approval and 
agreement of the Commission, once such an agreement 
was embodied in a judicial decree of a Court finally 
disposing of matters then in controversy before it, 
orderly procedure and the maintenance of judicial au¬ 
thority require that, before seeking to depart from the 
terms of the decree, the Commission must make appli¬ 
cation to the Court which entered the decree and secure 
a modification thereof. 
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THE PUBLIC UTILITIES COMMISSION WAS 
WITHOUT POWER, WITHOUT THE CON¬ 
SENT OF THE APPELLANT, TO MODIFY ANT 
AGREEMENT WITH THE LATTER EM¬ 
BODYING A SLIDING SCALE ARRANGE¬ 
MENT IN THE MANNER ATTEMPTED BY 
ORDER NO. 919. 

i 

Order No. 919 amounts to an attempt to make a uni¬ 
lateral modification of a bilateral agreement, the result 
of which would be to preclude the appellant from here¬ 
after asserting its constitutional rights and at the sa)me 
time to take away from it the very advantages for 
which it waived such rights. This is apparent from:an. 
examination of the terms of the sliding scale arrange¬ 
ment provided in the Consent Decree and a comparison 
of this arrangement with the sliding scale arrangement 
provided in Order No. 919 (see Appendix). 

As hereinbefore stated, the agreement contained in 
the Consent Decree provided for an arbitrarily deter¬ 
mined base value, the making of annual provision for 
depreciation in accordance with fixed percentages and 
the limitation of the depreciation reserve to 20%' of 
the arbitrary base (irrespective of what might be the 
actual depreciation in appellant’s property), the low¬ 
ering of rates to be charged the public according to a 
fixed scale whenever the return for any one year Ex¬ 
ceeded 7V 2 % of the arbitrary base and the increase of 
rates and charges only when the average return j on 
this base should be less than 7M>% for a consecutive 

I 

five-year period or less than 7% for a consecutive 
three-year period or less than 6%% for a consecutive 
twelve months period. 

526-J—4 
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Clearly, rates determined in accordance with this 
fixed formula will not always be such as the Supreme 
Court has held to be necessary in order to avoid con¬ 
fiscation. In order to meet the tests laid down by the 
Supreme Court, rates must be at least sufficient to 
yield, after the deduction of all operating expenses and 
adequate provision for depreciation, a fair return on 
the present value of the property of a utility used and 
useful for the convenience of the public. Smyth v. 
Ames, 169 U. S. 466 (1898); Knoxville v. Knoxville 
Water Co., 212 U. S. 1 (1909); Southwestern Bell Tele¬ 
phone Co. v. Public Service Com y n, 262 U. S. 276 
(1923); McCardle v. Indianapolis Water Co., 272 U. S. 
400 (1926); Board of Public Utility Com’rs v. Nexv 
York Telephone Co., 271 U. S. 23 (1925); United Rail- 
icays <£ Electric Co. v. West, 280 U. S. 234 (1929). As 
stated by the Court in the last cited case, at page 249: 

“* * * the fundamental principle to be observed 
is that the property of a public utility, although 
devoted to the public service and impressed with 
a public interest, is still private property; and 
neither the corpus of that property nor the use 
thereof constitutionally can be taken for a com¬ 
pulsory price which falls below the measure of 
just compensation. One is confiscation no less 
than the other.’’ 

The amount of the provision for depreciation wffiich 
a utility must be permitted to deduct in operating 
expenses, in order to avoid confiscation, must be suf¬ 
ficient to enable the utility to accumulate over the ex¬ 
pected life of the property a reserve equal to its full 
cost or value. Knoxville v\ Knoxville Water Co., 
supra; United Railways & Electric Co. v. West, supra. 
The fair return which the utility is entitled to earn is a 
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return ‘ 4 equal to that generally being made at the same 
time in the same general part of the country on invest¬ 
ments in other business undertakings which are j at¬ 
tended by corresponding risks and uncertainties. ’ ’ 
Bluefield Water Works & Imp. Co. v. Public Service 
Com’n, 262 U. S. 679, 692 (1922); United Railway$ & 
Electric Co. v. West , supra. Thus both the value! of 
the property upon which the utility is entitled to earn 
and the rate of return which it is entitled to earni on 

j 

this value will fluctuate from time to time as both hre 

i 

necessarily dependent upon conditions existing at the 
time the determination is made. This has been repeat¬ 
edly recognized by the Supreme Court. 

The sliding scale arrangement set forth in the Con¬ 
sent Decree cannot, because of its inflexible nature, 
and does not purport to take into consideration! all 
changes which may occur in the future. The base 
fixed in accordance with the formula set forth in jthe 
Consent Decree obviously will not, except by chalice, 
be equal to the present fair value of the property of 
the appellant used and useful for the convenience of 
the public. The amount of depreciation which jthe 
appellant is permitted to deduct in operating expenses 
may bear no relation to the amount in fact necessary 
to make adequate provision for depreciation. The 
amount of the depreciation reserve which may be ac¬ 
cumulated by the appellant is less than the amdunt 
which the decisions of the Supreme Court hold a utility 
is entitled to accumulate. The maximum rate of return 
which the appellant is entitled to earn without being 
required to make a reduction in rates may not atl all 
times amount to a fair rate of return, both because; the 
rate of return itself has become unreasonably low in the 
light of changing business conditions, Bluefield Water 
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Works <fb Improvement Co. v. Public Service Commis¬ 
sion, supra, and because it is applied to an arbitrary 
base not representing or less than the fair value of 
the property devoted to the public use. The rates of 

return which the appellant is required to accept, in 
some cases over considerable periods of time, before 
being entitled to increases in rates also may not 
amount to a fair rate of return; in fact they are less 
than rates of return which the Supreme Court,- has, in 
several instances, held to be confiscatory. United 
Railways & Electric Co. v. West, supra; Pacific Gas & 
Electric Co. v. San Francisco, 265 U. S. 403 (1924). 

The appellant agreed to this arbitrary formula for 
fixing rates as a part of a settlement of matters then 
in controversy and solely in connection with such settle¬ 
ment. At the same time and as a part of the compro¬ 
mise it also consented to the division with the public of 
the fund impounded out of earlier charges, to the whole 
of which fund appellant, in good faith, claimed that it 
was entitled. It is the essence of any settlement of a 
controversy that each party waives certain rights in 
consideration of benefits received or expected to be 
received by it. The mutual benefits expected to result 
from the institution of the sliding scale arrangement 
embodied in the Consent Decree, such as the saving of 
time and expense in the adjustment of rates, were not 
the only factor which motivated the agreement of the 
parties to its institution. Obviously, one of the most 
important motivating factors, so far as the appellant 
was concerned, was the hope that under the sliding scale 
it might, through efficient management and the result¬ 
ing and continued growth of its business, earn a return 
higher than the permissive one of prescribed by 
the sliding scale and higher than the minimum return 
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to which it might be constitutionally entitled under the 
Fifth Amendment. The sliding scale not only en¬ 
visaged this possibility, but it also specifically contem¬ 
plated and encouraged such a result since only in spch 
a case would the rates charged the public be lowered. 

The primary purpose of the institution of any sliding 
scale arrangement is to provide the incentive for effi¬ 
cient and economic management which comes from the 
assurance of a greater return to the utility through 
their exercise. No utility could be expected to agree 
to an arrangement which might have the effect of de¬ 
priving it for any period of time of certain of its con¬ 
stitutional rights without the prospect of compensating 
benefits. The Public Utilities Act expressly recognizes 
this fact in providing that the arrangement shall be 
advantageous not merely to the public but to “the 
parties interested.” Of course whether the arrange¬ 
ment may prove advantageous to the utility is ob¬ 
viously a matter of judgment for the utility to decide. 

Order No. 919 seeks to continue the sliding sdale 
method of determining rates and, while holding the 
appellant to the provisions of the sliding scale set up 
in the Consent Decree which may prove disadvanta¬ 
geous to it, seeks to modify adversely to the appellant 
those provisions of the sliding scale which would prove 
advantageous to it. On the one hand the Commission 
seeks to retain the following provisions of the original 
agreement embodied in the Consent Decree: 

i 

i 

| 

(a) the formula for computing the rate bhse 
although this formula was based upon a compro¬ 
mise figure and was agreed to solely for the pur¬ 
poses of the particular sliding scale; 

(b) the formula for computing the amount of 
depreciation which may be deducted in operating 
expenses, although this formula was also agreed 


| 
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to solely for the purposes of such sliding scale; 
and 

(c) the limitation on the amount of the depre¬ 
ciation reserve which may be accumulated by the 
appellant, although this limitation was also agreed 
to solely as a part of such sliding scale and al¬ 
though it will limit the amount of the reserve which 
the appellant may accumulate to an amount less 
than the Supreme Court has held a utility is en¬ 
titled to accumulate. 

On the other hand the Commission seeks, 

(a) to reduce to 7% the maximum rate of return 
which the appellant may earn, without being re¬ 
quired to reduce rates, and to increase the amount 
available for reductions in rates to the public if 
the rate of return exceeds 7 % ; and 

(b) to limit further the instances in which the 
appellant may obtain increases in rates by pro¬ 
viding that it may obtain increases only if the 
average return for any consecutive five-year, 
three-year or twelve months ’ period falls below 
6%%, 6Yi c /o, or 6%% respectively, of the rate 
base. 

The Commission also disregards entirely the distri¬ 
bution of the one-half of said impounded fund, which 
the appellant claimed it was entitled to retain, such 
distribution being agreed to by the latter only as part 
of the specific compromise arrangement embodied in 
the Consent Decree. 

Thus, while attempting to preclude the appellant 
from asserting its constitutional rights the Commis¬ 
sion at the same time seeks to take away the very bene¬ 
fits for the chance of obtaining which the appellant was 
willing to waive such rights. In so doing, it attempted 
to deprive appellant of its Constitutional rights. 

It therefore seems apparent that the attempt of the . 
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Commission to modify the existing agreement in j the 
manner provided in Order No. 919 amounts to an arbi¬ 
trary exercise of power which, if effected, would! de¬ 
prive the appellant of its property without due propess 
of law in violation of the Fifth Amendment. |The 
question before this Court is merely whether the Com¬ 
mission may, without the consent of the other party to 
the agreement, modify and change the mutual agree¬ 
ment embodying the sliding scale in the manner at¬ 
tempted in Order No. 919, and continue to hold the 
appellant to this arbitrary method of fixing rates, j 

It would seem almost unnecessary to argue the pbint 
that no mutual arrangement, whether it be termpd a 
contract, agreement or something else, may be so 
changed by one of the parties thereto as to deprivb the 
other of the benefits of the arrangement while contiinu- 
ing to be subject to its burdens. The rule is the same 
whether the party seeking to amend be an individual 
or the State. 

The Supreme Court has held that a contract with a 
state, although not irrevocable because of the reserva¬ 
tion of the right to repeal, alter or amend, cannot be 
so amended by the state so as to preserve the obliga¬ 
tions of a corporation in favor of the state and at the 
same time to take away from the corporation the Very 
benefits upon the basis of which such obligations trere 
incurred, upon the ground that such an amendment 
would be a mere arbitrary exercise of power amount¬ 
ing not only to a denial of the equal protection o i the 
laws but also to a deprivation of property without! due 
process of law. Stearns v. Minnesota, 179 U. S. 223, 
261 (1900); Duluth etc. R. R . v. St. Louis County 179 
U. S. 302 (1900); Chicago M. & St. P. R. R. Co. v. JFis- 
cornin, 238 U. S. 492 (1915); Louisville Water Co. v. 
Clark, 143 U. S. (1892); Lake Shore & M. S. Ry. Cfp. v. 


i 
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Smith, 173 U. S. 690 (1898); Stanislaus County v. San 
Joaquin & K. River Ca'nal Etc. Co., 192 U. S. 201 
(1903). See also Delaware L. & W. R. R. Co. v. Public 
Utility, 85 N. & L. 28. In the recent case of The United 
States v. The Great Northern Railway Company, de¬ 
cided November 7th, 1932 .... U. S., the Supreme 

Court held that the Interstate Commerce Commission, 
under the Transportation Act, 1920, after having 
adopted a formula for the readjustment of mainte- 
tenance expenditures and after issuing a certificate 
based upon such formula that a certain amount was 
definitely due the carrier, could not five years later, 
without any showing of fraud or mistake, change the 
formula so adopted and thereby reduce the amount to 
which it had previously certified the carrier was en¬ 
titled; that it could not substitute “a general equation 
factor ” for a “ series of factors separately computed 
and separately applied,’’ or change its method of cal¬ 
culation and therebv reduce the amount to which the 
carrier was entitled. The instant case falls squarely 
within the scope of these decisions. 

It has been contended by the Commission and its 
counsel that the right to amend and alter the sliding 
scale arrangement embodied in the Consent Decree, in 
the manner attempted by Order No. 919, is specifically 
reserved to the Commission under the provisions of the 
Public Utilities Act. An analysis of this statute, how¬ 
ever, fails to support this contention. It is the clear 
intent of the Act that no arbitrary sliding scale ar¬ 
rangement may be instituted or changed in any essen¬ 
tial respect without the consent of the utility con¬ 
cerned. Were this not the case, no utility could afford 
to institute such a plan since it would have no assur¬ 
ance as to the permanency of any rights acquired by 
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it thereunder for which it would be compelled to yield 
certain of its constitutional rights and privileges.! 

Paragraph 18 reads as follow’s: 

“Par. 18. That nothing in this section shall be 
taken to prohibit a public utility, with the cotisent 
of the commission, from providing a sliding scale 
of rates and dividends according to what is jcom¬ 
monly known as the Boston sliding scale, or pther 
financial device that may be practicable and ad¬ 
vantageous to the parties interested. No suPh ar¬ 
rangement or device shall be lawful until it! shall 
be found by the commission, after investigation, 
to be reasonable and just and not inconsistent with 
the purposes of this section. Such arrangement 
shall be under the supervision and regulation of 
the commission. The commission shall ascertain, 
determine, and order such rates, charges, and Regu¬ 
lations, and the duration thereof, as may be neces¬ 
sary to give effect to such arrangement, blit the 
right and power to make such other and farther 
changes in rates, charges, and regulations Os the 
commission may ascertain and determine jto be 
necessary and reasonable, and the right to alter or 
amend all orders relative thereto, is reserved and 
vested in the commission notwithstanding any 
such arrangement and mutual agreement.” 

By this paragraph, the Utility is given power to 
initiate the sliding scale or other financial device sub¬ 
ject to the power of the Commission to investigate the 
same and ascertain that it is reasonable and justi. The 
Commission is given no power by this section tp force 
the adoption of any such scale or financial device by 
the Utility, nor can the Utility, without the permis¬ 
sion of the Commission, put any such scale or device 
into effect. Paragraph 18 plainly contemplates an 
“arrangement” between the parties—a “mutual agree- 

_ i 

ment” between them. This is clearly shown t>y the 
reservation at the end of the paragraph reading “the 
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right to alter or amend all orders relative thereto (i. e., 
further changes in rates, charges and regulations) is 
reserved and vested in the commission notwithstanding 
any such arrangement and mutual agreement” (i. e., 
the arrangement and agreement for the adoption of a 
sliding scale or financial device). This clause, begin- 
ning with the word 4 ‘but,” clearly does not authorize 
the Commission to modify or amend the basic elements 
of the mutual agreement providing a sliding scale ar¬ 
rangement. The power of the Commission to make 
orders with respect to the sliding scale arrangement is 
provided in the first clause and not the second clause 
of the sentence and, under the first clause, is limited to 
the making of orders “ necessary to give effect to such 
arrangement.” But no right is reserved and no 
power is given to the Commission to alter, amend 
or modify any arrangement and mutual agreement 
which the Commission and the Utility have made. 
Particularly is this true when such a mutual agreement 
is submitted to the Court for adjudication and ap¬ 
proval and such agreement has become embodied in a 
consent decree. A judicial act, as Mr. Justice Cardozo 
said in the Swift Case, then took the place of a contrac¬ 
tual act and administrative function and only a Court 
could revise or modify its decrees upon proper showing 
of necessity therefor. No such showing was made in 
this case and no evidence was produced at the hearing 
or submitted to the Court to show that any changed 
conditions had occurred subsequent to the Consent 
Decree to make its revision necessary in the public 
interest. 

Nor did the reservations in Paragraph 2 of the Con¬ 
sent Decree of December 31,1924, afford any justifica¬ 
tion for the revision by the Public Utilities Commission 
alone of the terms of the agreement or for a modifica- 
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tion of the Consent Decree without the consent of the 
appellant and/or previous submission of the matter 
to the Court. This reservation specifically provides 
that the “rate shall continue to be the lawful rates for 
electric service within the District of Columbia to be 
charged by the plaintiff until modified or set aside by 
future orders of the Commission, pursuant to law and 
in accordance with the agreement hereinbefore re¬ 
cited.” ! 

But there is nothing in this reservation authorizing 
the Commission, of its own volition, to make a modi- 

j 

fication in the Consent Decree without the permission 
of the other party thereto or the authorization of the 
Court, because this would be contrary and not pursuant 
to law; nor was there anything in the reservation em¬ 
powering the Utilities Commission to depart from its 
solemn agreement specifically incorporated in this Con¬ 
sent Decree without the consent of the other party 
thereto or the approval of the Court, because; such 
action would not be in accordance with the agreement 
but in flagrant violation of its expressed terms, i This 
agreement is binding upon both parties or upon neither. 
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THE COURT BELOW WAS WITHOUT POWER 
TO PASS ITS DECREE OF JULY 29th, 1932, 
SUSTAINING THE JURISDICTION OF THE 
COMMISSION AND AFFIRMING SAID OR¬ 
DER No! 919 AS AMENDED BY THE COURT. 

The only question before the Court upon this record 
is whether the Utilities Commission and/or the Court 
below could modify the agreement of the parties and 
the Consent Decree by changing the sliding scale pro¬ 
vided for in said agreement. Notwithstanding the 
broad powefs ordinarily possessed by a court of 
chancery to modify its decrees, even when entered by 
consent, upon consideration of the changing conditions, 
if any, making such modifications equitable and neces¬ 
sary, upon the case presented by this record the Court 
below could not change the sliding scale arrangement 
which the appellant had adopted pursuant to para¬ 
graph 18 of the Public Utilities Act, and which the 
Commission had approved and embodied in an agree¬ 
ment, which agreement was submitted to the Court for 
confirmation in the Consent Decree. 

Under this paragraph of the Act the utility alone 
was authorized to initiate and adopt the sliding scale 
or other financial device with the approval of the Com¬ 
mission. This sliding scale wras assumed to have ad¬ 
vantages for both parties and the appellant for the 
sake of peace entered into the agreement for its adop¬ 
tion and joined in the Consent Decree confirming the 
same and for this purpose waived valuable rights and 
relinquished one-half of its claim to the impounded 
funds aggregating more than $6,000,000. Having fully 
performed its part of the agreement and materially 
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altered its position, the Court below, at the instance 
of the other party to the agreement and the Con¬ 
sent Decree, could not force the appellant to accept 
less than was stipulated in the agreement and decree 
while still holding the appellant to the burdens imposed 
upon it by the other terms of the agreement. In oijher 
words, it could not require the appellant to surrender 
or suspend certain of its constitutional rights and at 
the same time take away from the appellant the bene¬ 
fits expected to result from and which were an induce¬ 
ment to it in entering into such agreement and Con¬ 
senting to the Consent Decree of December 31st, 1924. 

Moreover, there is nothing in the Public Utilities ]Act 
which would authorize the Supreme Court of the Dis¬ 
trict of Columbia to modify, without the consent of the 
appellant, upon the record here presented, the existing 
sliding scale arrangement set forth in the Consent De¬ 
cree. Such, however, is the effect of the Decree of-the 
Supreme Court modifying and affirming Order No. 

919. The modification of that Order contained in the 

« 

Decree in no way corrects the essential objection^ to 
the Order. All of the objections which have been; ad¬ 
vanced with respect to the order also apply to j the 
Decree. The statement in Keller v. Potomac Electric 
Power Company , 261 U. S. 428, 442 (1923), that: j 

i 

“ Congress intended that the court shall revise 
the legislative discretion of the Commissiori by 
considering the evidence and full record of! the 
case and entering the order it deems the Cominis- 
sion ought to have made. }} (Italics ours.) j 

indicates clearly that the Supreme Court of the Dis¬ 
trict of Columbia has no power to enter a decree which 
the Commission could not have entered and which in 
effect increases the scope of the powers of the Com¬ 
mission defined by the Public Utilities Act. 


i 
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IV 

THE HEARING CONDUCTED BY THE PUBLIC 
UTILITIES COMMISSION WAS AN UNAU¬ 
THORIZED, ILLEGAL AND ARBITRARY AS¬ 
SUMPTION OF JURISDICTION AND WAS 
NOT CONDUCTED IN ACCORDANCE WITH 
LAW. 

It is well settled that the powers of a commission or 
other administrative or semi-legislative agency are 
limited to those specifically conferred upon it by the 
act from which it derives it powers. Wichita R. R., 
etc., Co. v. Public Utilities Commission, 260 U. S. 48, 59 
(1922); Interstate Commerce Commission v. Goodrich 
Transit Co., 224 U. S. 194,214 (1912); Patrick v. Smith, 
60 App. D. C. 6 (1930). The power delegated to the 
Public Utilities Commission of the District of Colum¬ 
bia is the power to determine reasonable rates and 
charges. This is clearly shown by Paragraph 2 of the 
Public Utilities Act which requires that all charges “be 
reasonable, just and non-discriminatory ,, and makes 
every unjust, unreasonable or discriminatory charge 
unlawful. It has been recognized by the Commission 
itself in Re Capital Traction Co., P. U. R. 1919 F. 779, 
785, where it is stated: 

“The kevnote of the law itself is in Par 2 * * * 

w 

and every duty imposed upon the Commission is 
to effectuate the right of the community to receive 
reasonable service at reasonable rates.’’ 

The Public Utilities Act prescribes a definite pro¬ 
cedure to be followed by the Commission in making 
changes in rates. Failure to follow this procedure 
renders the action of the Commission unlawful. It is 
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well settled that, in order to give validity to its action, 
a commission must follow the procedure and rules 
enjoined in the act granting it its powers. Wichita, etc., 
R. R. Co. v. Public Utilities Com’n, supra. 

Order No. 919 of the Public Utilities Commission! is 
Unlawful Because the Commission Failed to Follow 
the Rules and Procedure Set Forth in the Public 
Utilities Act and Did Not Afford the Appellant a 
Hearing Required by Law | 

! 

The procedure and rules which must be followed by 
the Commission in order to give validity to ^ny 
changes by it in existing rates, tolls, charges ^nd 
schedules are set forth in Paragraphs 38 to 46 of the 
Act. These paragraphs require among other things, 

| 

(a) That the Commission give the utility ten 
days’ notice of the time and place of the hearing 
and of the matters to be considered and deter¬ 
mined ; 

(b) That the utility shall be entitled to be he^rd 
at such hearing; and, 

(c) That, prior to making any changes in rates, 

tolls, charges, schedules, or regulations, the Com¬ 
mission must find that the existing rates, tolls, 
charges or schedules are unjust, unreasonable, in¬ 
sufficient or unjustly discriminatory or preferen¬ 
tial or otherwise in violation of the provisions! of 
the Public Utilities Act. j 

l 

In passing Order No. 919, however, the Commission 
did not follow this procedure and these rules. 

The notice of the hearing did not provide for a hear¬ 
ing with respect to any matter upon which the Com¬ 
mission is authorized by the Public Utilities Act! to 
take action. It stated that the hearing would be held 

i 
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i 
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“to consider the results of the operations under the 
sliding scale arrangement by which rates of the Poto¬ 
mac Electric Power Company have been fixed since 
January 1, 1925, and the desirability and effect of 
modifications of the terms of said sliding scale.’’ 
There is no notice that the reasonableness of the rates, 
charges or regulations of the appellant would be con¬ 
sidered. In fact the Commission, itself, so interpreted 
the notice. At the hearing it stated: 

“This Commission has raised no question as to 
the fairness or reasonableness of the rates of the 
company. Nothing of that kind has appeared in 
evidence. No question of that sort has been 
brought before us” (Rec. pp. 116,117). 

The Commission, however, after expressly stating 
that there was before the Commission no question as 
to the fairness and reasonableness of the rates for 
electric service charged by the Company, attempted to 
go into the question as to whether the rate of return 
yielded to the Company under the sliding scale was ex¬ 
cessive and unreasonable. In so doing, it went beyond 
the power conferred upon it by the Public Utilities Act, 
namely, the power to fix reasonable rates and charges 
for electric service. It was attempting to regulate the 
profits made by the utility and not the rates which it 
should charge for electric service. As has been pre¬ 
viously pointed out the Public Utilities Act grants the 
Commission power to regulate rates which may be 
charged for electric service, in other words, to fix and 
determine rates which shall be reasonable, just and 
non-discriminatory. It does not grant any power to 
regulate as such the profits which may be earned by a 
utility. 
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Order No. 919 of the Commission does not contain 
the finding's required by the Public Utilities Act as a 
prerequisite to the Commission's power to modify rites 
and charges, namely, a finding that the existing rhtes 
and charges are unjust, unreasonable, insufficient, un¬ 
justly discriminatory, or preferential or otherwise in 
violation of the provisions of the Act. The finding 
contained in the Order that the “rate of return" 
yielded by the existing sliding scale is unreasonable 
and excessive does not amount to a finding that the 
rates and charges themselves were unreasonable and 
excessive. That this distinction was clearly recog¬ 
nized by the Commission is shown by its above quoted 
statement. 

Any action affecting rates cannot be validly taken by 
the Commission without such a finding. Wichita Rl R., 
Etc., Co. v. Public Utility Commission, supra, where 
the court stated at page 58: 

i 

4 4 The proceeding we are considering is governed 
by Section 13. That is the general section of the 
Act comprehensively describing the duty of! the 
Commission, vesting it with power to fix and order 
substituted new rates for existing rates. The 
power is expressly made to depend on the condi¬ 
tion that after full hearing and investigation | the 
Commission shall find existing rates to be unjust, 
unreasonable, unjustly discriminatory or unduly 
preferential. We conclude that a valid order of 
the Commission under the Act must contain a find¬ 
ing of fact after hearing and investigation, upon 
which the order is founded, and that for lack of 
such a finding, the order in this case was void . . . 
When, therefore, such an administrative agency is 
required as a condition precedent to an order, to 
make a finding of facts, the validity of the order 
must rest upon the needed finding. If it is lacking, 
the order is ineffective ... We rest our decision 


i 
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on the principle that an express finding of un¬ 
reasonableness by the Commission was indispen¬ 
sable under the statutes of the state.” 

Furthermore, there was no evidence before the Com¬ 
mission which would support the finding that the rate 
of return yielded under the existing sliding scale ar¬ 
rangement was excessive or unreasonable. In fact, 
there was no evidence whatsoever as to what was the 
actual rate of return earned by the appellant upon the 
present value of its property used and useful for the 
convenience of the public . There could not have been 
because there was no evidence whatsoever of the pres¬ 
ent value of the property used and useful for the con¬ 
venience of the public. The only evidence with respect 
to the rate base was testimony as to the amount used as 
the base in adjusting rates pursuant to the existing 
sliding scale arrangement. This clearly appears from 
the following questions and answers with reference to 
the tabulation of Exhibit 1 offered by the Commission: 

‘ 4 Chairman Patrick: I think you stated that the 
figures in the third column of the table, the column 
being headed ‘rate base,’ that those figures were 
used to compute rates for the following year. Is 
it not a fact that those figures were merely used to 
ascertain the percentage of earnings of the Com¬ 
pany for the year to which the particular figures 
referred? 

“Mr. Bachman: That is correct. 

“Chairman Patrick: And that no reference was 
made to that particular rate-base in fixing rates 
for the following year? 

“Mr. Bachman: No, sir” (Rec. p. 75). 

The evidence does not even show that the figures 
under the column headed “rate base” in Exhibit 1 
were computed in accordance with the sliding scale 
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arrangement set forth in the Consent Decree of De- 

° i. 

cember 31, 1924. The Commission, upon the objection 
of its own counsel, directed the witness not to answer 
a question propounded by the appellant as to whether 
they were so computed (Rec. pp. 69, 70). It is thus 
apparent that the figures contained in Exhibit 1 hnd 
2 and in the testimony of Mr. Bachman with respect 
to the rate base do not even purport to be evidence of 
present fair value. At the very most, they amount 
merely to evidence of the arbitrary amount agreed to 
by the appellant in connection with the sliding scale!ar¬ 
rangement as a whole and solely for the application 
of that formula. As a matter of fact, no evidence of 
the present value of the property of the appellant hsed 
and useful for the convenience of the public could hhve 
been offered at the hearing. The notice of the hearing 
did not purport to cover the question of valuation and 
was not given within the time required by Paragraph 
8 of the Public Utilities Act for a hearing as to valu¬ 
ation. 

There is no evidence that the modified sliding spile 
arrangement set forth in Order No. 919 will yield a 
fair rate of return on the present value of the property 
of the appellant used and useful for the convenience 
of the public. In fact, there is no evidence as to What 
rate of return this arrangement would yield. The only 
evidence offered by the Commission at the hearing Was 
the testimony of Mr. Byers M. Bachman, which Con¬ 
sisted merely of an explanation of Exhibits 1 to 5^ in¬ 
clusive, together with these exhibits. The testimony 
and exhibits may be briefly summarized as followd: 

(a) Exhibit 1 (Rec. p. 209) contains curves showing 
the gross operating revenue, the kilowatt hours ^old, 
and the net operating income for the years 1925 to 
1930 inclusive. It also contains a tabulation showing, 
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for each of the years 1925 to 1930 inclusive, the net 
income and the agreed figure used as the rate base for 
the purpose of determining the rate of return earned 
and thereby the amount available for reductions in 
rates under the sliding scale set forth in the Agreement 
and Consent Decree of December 31,1924. The exhibit 
and testimony with respect thereto show that the gross 
operating revenue, the kilowatt hours sold, the net 
operating income, and the agreed amount used for th.e 
rate base increased in each of the years 1925 to 1930 
inclusive. Tlie testimony also shows that the net oper¬ 
ating income for the first four months of 1931 increased 
over the net operating income for the same period in 
the year 1930, but that the rate of increase in 1931 
over 1930 was not as great as the rate of increase in 

1930 over 1929 (Rec. pp. 66 to 94 inch). 

(b) Exhibit 2 (Rec. p. 211) sets forth a hypo¬ 
thetical revision of rates for the vears 1929, 1930 and 

1931 made by taking as the base the arbitrary agreed 
figure used in determining the rate of return earned 
and from such calculation the determination of the 
amount available for the reductions to be made in 
rates under the existing sliding scale in each of these 
years and applying to this base the formula for re¬ 
ducing rates provided in Order No. 919. The exhibit 
and testimony with respect thereto also sets forth a 
hypothetical set of rates for the year 1930, which 
would have been in force, if reductions had been com¬ 
puted in accordance with the foregoing formula to¬ 
gether with a computation purporting to show what the 
net income of the appellant for 1930 would have been if 
these hypothetical rates had been in force (Rec. pp. 
94-100). 

(c) Exhibit 3 (Rec. p. 213) is a clipping from the 
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Washington Star dated May 24,1931, entitled “Wash¬ 
ington Stock Exchange Year 1931—To Date” which 
purports to show sales on the Washington Stock Ex¬ 
change, both of bonds and stocks for the year 1931 i up 
to and including Friday, May 22. The exhibit and 
testimony with respect thereto show total sales during 
the first five months of 1931 of $21,000 of the appel¬ 
lant’s Consolidated Mortgage 5% Bonds due 1936| at 
prices ranging from 102% to 104 and $36,100 of the 
appellant’s General and Refunding Mortgage 6% 
Bonds due 1953 at prices ranging from 107% to 109%. 
The exhibit also shows an approximate yield to iha- 
turity based on the prices quoted of 4.10%, on the 
Consolidated 5’s and of 5.30% on the General and 
Refunding 6’s. There is nothing in the exhibit! or 
the testimony to show just how many of the bonds were 
sold at the prices stated. Nor is there anything! to 
show how many bonds could have been sold at such 
prices (Rec. pp. 101-103). 

(d) Exhibit 4 (Rec. p. 215) is a clipping from j:he 
Washington Star of May 24, 1931, entitled “Weekly 
Financial High Light” and shows call money rates, 
time money rates and commercial paper rates for ihe 

- week of May 24,1931, for the previous week, and ap¬ 
parently for the corresponding period in the previous 
year (Rec. pp. 101-103). j 

(e) Exhibit 5 (Rec. p. 217) is a clipping from the 
Washington Star of May 24,1931, entitled “Stock and 
Bond Averages, Saturday, May 23” and contains 
average prices for 50 industrial stocks, 20 rail stocks 
and 20 utility stocks and the average prices for 10 In¬ 
dustrial bonds, 10 rail bonds and 10 utility bonds. 
There is nothing in the exhibit or testimony with Re¬ 
spect thereto to show what companies are included in 

i 
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this average or what was the yield on the average 
prices stated (Rec. pp. 101-103). 

(f) Mr. Bachman testified: that the average of the 
yield on the Consolidated 5’s of 1936 and on the Gen¬ 
eral and Refunding 6’s of 1953 was 4.68% (this figure 
being arrived at by adding the yields showm on Exhibit 
3 for these two bond issues and dividing the sum by 
two); that the rate base used in determining rates for 
1931 was approximately $50,000,000; that, assum¬ 
ing that 60% of the rate base is to be capitalized in 
funded debt at the yield of 4.68%, the amount of 
revenue necessary to pay interest charges thereon 
would be $1,404,000; that the amount of return required 
to yield 7% on $50,000,000 would be $3,500,000; and 
that after deducting interest charges on funded debt, 
estimated on the foregoing hypothetical basis, there 
would be left $2,096,000 available for the stock, which 
■would amount to a yield of 10.48% on the stock (Rec. 
pp. 157-165). 

The foregoing evidence does not show that the slid¬ 
ing scale arrangement provided in Order No. 919 will 
yield a fair return on the present value of the prop¬ 
erty of the appellant. In the first place, as has been 
previously pointed out, there is no evidence of the pres¬ 
ent value of its property. In the second place, there 
is no evidence as to what would be a fair rate of re¬ 
turn to the appellant even assuming that the present 
fair value of its property to which such rate is to be 
applied were knowm. The approximate yields, shown 
on Exhibit 3, on the two outstanding bond issues of the 
appellant constitute no evidence of what would be a 
fair rate of return. These yields, computed on sales 
of nominal amounts of bonds (the exact amounts of 
particular sales not even appearing), bear no relation 
to the question of the rate of return. In fact, they do 
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not even show the cost of money. Nor do any of |the 
figures contained in Exhibits 4 and 5 constitute any evi¬ 
dence of what is a fair rate of return. They are hot 
even pertinent. A utility cannot be financed by call 
money or commercial paper. Nor can it be financed at 
time money rates. There is nothing whatsoever in Ex¬ 
hibit 5 which has anything to do with fair return either 
to a utility or to anyone else. 

Furthermore, the testimony of Mr. Bachman sum¬ 
marized above, to the effect that a 7% return would 
yield 10.48% on the stock is based on such preposterous 
assumptions that it is of no probative value. In the 
first place, it assumes an arbitrary value for the prop¬ 
erty and then proceeds to assume, contrary to the facts 
that this arbitrary value will be bonded up to 60%. 
It also assumes that the appellant can obtain money 
at a cost equal to the arithmetical average of the yields 
on two outstanding bond issues, without giving hny 
consideration to the fact that these yields are based 
on quotations for sales of nominal amounts during a 
short period of time and to the fact that the cost of 
money to a company is bound to be greater than |the 
yield to the holder of the bond or to the fact thatj an 
increase in the funded indebtedness of the appellant 
would adversely affect the price of its bonds. 

The evidence introduced by People’s Counsel does 
not constitute any evidence that Order No. 919 would 
yield a fair return on the present value of the prop¬ 
erty of the appellant. This evidence consists of testi¬ 
mony of Mr. J. M. Nicholson, Research Assistant to the 
People’s Counsel, explaining Exhibits 6, 7, 8, 9, and 10. 
Exhibit 6 (Rec. p. 219) is a comparative statement 
showing, with respect to appellant’s business, the maxi¬ 
mum net rates for electricity per kilowatt hour, | the 
average rate per kilowatt hour sold, the total oper- 
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ating expenses plus taxes and uncollectible accounts 
per kilowatt hour sold, the cost per kilowatt hour gen¬ 
erated and the consumption of coal per kilowatt hour 
generated by the appellant and the average for the 
United States for the vears 1925-1930 and the first 

w 

three months of 1931 (Rec. pp. 108-110). Exhibit 7 
(Rec. p. 221) is a detailed statement of the total reve¬ 
nue deductions per kilowatt hour, total operating reve¬ 
nue per kilowatt hour, net operating income per 
kilowatt hour, and the operating ratio of the appellant 
for the calendar years 1925 to 1930 inclusive (Rec. p. 
111). Exhibits 8 and 9 (Rec. p. 221, 223) are state¬ 
ments showing the amount of electricity generated and 
the cost (exclusive of depreciation) of generating for 
the years 1925 to 1930 inclusive (Rec. pp. 101-115). 
Exhibit 10 (Rec. p. 225) is a statement showing the 
amount of electricity sold to residential and commer¬ 
cial consumers and the revenues received from these 
sales for the first four months of each of the years 
1929,1930 and 1931 (Rec. p. 115). 

Neither these exhibits nor the testimony in explana¬ 
tion thereof constitute any evidence that Order No. 919 
would yield a fair return on the present value of the 
appellant’s property or that the rate of return earned 
by the existing sliding scale was excessive or unrea¬ 
sonable, or that the rates of the appellant were unrea¬ 
sonable. In fact, if they show anything they show 
that the appellant w r as efficiently operated and that its 
rates are reasonable. They show’ that operating ex¬ 
penses plus taxes and uncollectible accounts per kilo¬ 
watt hour sold decreased 26% during the period since 
the inauguration of the sliding scale, that the maximum 
rate per kilow r att hour sold decreased 44% and that the 
average rate decreased 21%, and that the operating 
ratio of the appellant, that is the total operating ex- 


39 


pense per dollar of operating revenue received, jhas 
dropped from 53.86% to 49.84%. 

No evidence was introduced at the hearing that! the 
rates charged by the appellant for electric service 
were unjust, unreasonable, insufficient or unjustly dis¬ 
criminatory, or that they were otherwise in violation 
of the Public Utilities Act. The Commission expressly 
refused to permit the appellant to introduce any evi¬ 
dence as to the reasonableness of rates on the ground 
that the “fairness and reasonableness of the rates” 
charged by the appellant was not then before the Cpm- 
mission (Rec. pp. 116, 117, 120 and 129). The Com¬ 
mission thus ruled out evidence upon the one ppint 
which could form the basis for authorizing it to make 
changes in the rates charged by the appellant for plec- 
tric service. The particular evidence that the appellant 
proposed to offer and which was ruled out was evidence 
that the maximum or residential rate of the appellant 
in force at the date of the hearing was the lowest in any 
city of the United States of 150,000 population or niore 
(Rec. pp. 120 and 121). i 

The true test of “reasonable rates” is not how much 


a utility makes out of its volume of business, but 
whether in each particular transaction the charge is an 
unreasonable exaction for the service rendered. 


The rates and charges of a utility are not unreason¬ 


able merely because the aggregate profit from 


the 


multitude of individual transactions is large. Cotting 
v-. Kansas City Stock Yards Co., 183 U. S. 79 (19Q1); 


Transportation Company v. Parkersburg, 107 U. S. 1691 


(1883); The Canada Southern Railway Co. v. The In¬ 
ternational Bridge Co., 8 L. Rep. A. C. 723; Southern 
Pacific Co. v. Board of Railway Corners of California, 


78 Fed. 236 (1896); Hooker v. Interstate Commerce 


Commission, 188 Fed. 242 (1911); Detroit & M. R. 


Co. 


r 
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v. Mich. R. R. Com f n, 203 Fed. 864 (1913); and it has 
been repeatedly recognized by the Supreme Court of 
the United States that a “reasonable rate” within the 
meaning of statutes prescribing the duties of a rate 
fixing commission is not necessarily one which is barely 
sufficient to avoid confiscation; on the contrary it is 
that rate which, in the light of all the facts in the 
particular case, effects a fair and equitable adjustment 
of the rights of both the utility and the public. Thus, 
in Banton v. Belt Line Ry. Go., 268 U. S. 413, 422 
(1925), the Supreme Court said: 

“A commission or other legislative body, in its 
discretion, mav determine to be reasonable and 
just a rate that is substantially higher than one 
merely sufficient to justify a judicial finding in a 
confiscation case that it is high enough to yield a 
just and reasonable return on the value of the 
property used to perform the service covered by 
the rate. The mere fact that a rate is non¬ 
confiscatory does not indicate that it mast he 
deemed to he just and reasonable. It is well known 
that rates substantially higher than the line he - 
tween validity and unconstitutionality properly 
may he deemed to he just and reasonable, and not 
excessive or extortionate.” (Italics ours.) 

See also State Public Utilities Com y n v. Springfield 
Gas & Electric Co., 125 N. E. 891, 895 (Ill. 1920); Pub¬ 
lic Service Gas Co. v. Board of Public Utility Corners, 
87 Atl. 651, 655 (N. J. 1913); Trier v. Chicago , St. P., 
etc., Ry. Co., 30 I. C. C. 352 (1914). There can be no 
question that the term “reasonable rate” is so used in 
the Public Utilities Act of the District of Columbia. 
The duty is, therefore, imposed upon the Commission 
to determine whether, in the light of all the circum¬ 
stances, a particular rate or schedule of rates is reason- 
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able both as respects the utility and the public. is 
obvious that the evidence before the Commission fwas 
not sufficient to enable it properly to perform this 
duty, since the only evidence before it was with respect 
to the rate of return earned by the appellant, which is 
but one of the several determining factors to be con¬ 
sidered in fixing reasonable rates. Furthermore,! the 
evidence with respect to the rate of return was prem¬ 
ised upon an arbitrary base value. There was no evi¬ 
dence whatsoever of the present day fair value of the 
property of the appellant upon which the true rate of 
return must be computed, and the finding of which is 
prerequisite to the fixing of rates under the Iscrt as 
announced by the Supreme Court. 

i 

i 

i 

The Erroneous Procedure by the Commission! 

The Supreme Court in Wichita Railroad Company, 
etc., v. Public Utilities Commission, supra, lays dirwn 
the principle that in creating an administrative agehcy, 
the legislature, to prevent its being a pure delegation 
of legislative power, must enjoin upon that agency a 
certain course of procedure and certain rules of I de¬ 
cision in the performance of its function. Such an 
agency must pursue the procedure and rules enjoined 
to give validity to its action. The same limitation: ap¬ 
plies to powers of Congress, to delegate administrative 
or semi-legislative functions. As the Supreme Court 
has said in Interstate Commerce Commission v . Good - 
rich Transit Co., 224 U. S. 194, “The Congress may|not 
delegate its purely legislative power to a commission, 
but, having laid down the general rules of action under 
which a commission shall proceed, it may require of 
that commission the application of such rules to par- 
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ticular situations and the investigation of facts, with a 
view to making orders in a particular matter within 
the rules laid down by the Congress.” 

Moreover, “It must never be forgotten that while a 
state may regulate, with a view to enforcing reason¬ 
able rates and charges, it is not the owner of the prop¬ 
erty of the public utility companies, and is not clothed 
with the general power of management incident to 
ownership.” See Missouri ex rel S. W. Bell Tel. Co. 
v. Pub. Ser. Com’n, 262 U. S. 276, 67 L. Ed. 985. 

The District Utilities Act is emphatic in its require¬ 
ment that before a final order can be made, the utility 
must be given the benefit of a public hearing, and the 
findings of the Commission must be supported by com¬ 
petent evidence. Throughout the entire Act we find evi¬ 
dence of this general intent upon the part of Congress, 
that before the Commission can act finally in matters 
involving property rights, those who may be adversely 
affected by the Commission’s ruling, must have the 
benefit of a hearing, and must be confronted with com¬ 
petent evidence adduced at the hearing, which evidence 
must at all times, be such as to support such findings 
and order. 

It is clear that Congress intended that such hearings 
should partake of the nature of judicial investigations 
and that in all really essential particulars they should 
be governed by those considerations of fundamental 
justice which obtain in judicial hearings where prop¬ 
erty rights of equal or even less magnitude are 
determined. 
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An Order Based Upon a Finding Made, Without Evi¬ 
dence or Upon Evidence Which Clearly Does Not 
Support It, is an Arbitrary Act Against Which 
Courts Afford Relief as Denying an Adequate or 
Fair Hearing. 

The Record, at pages 116 and 117, shows that the 
Commission raised no question as to the fairness, just¬ 
ness or reasonableness of the rates of the Company, 
and for that reason ruled that no question of that sort 
was before it. Likewise, the Commission refused to 
permit the appellant to introduce any evidence to 
show: 

1. That the rates charged the public were reason¬ 
able, just and non-discriminatory. 

2. What the rates to the public were before the Con¬ 
sent Decree went into effect, to compare them with; the 
rates charged the public after the operation of j the 
Consent Decree, and 

3. Any evidence touching the fairness, justness^ or 
reasonableness of the then rates charged the public 
compared with similar rates charged elsewhere. 

In Atchison , Topeka £ Santa Fe Railway Company 
v. Interstate Commerce Commission, et al ., 284 TJj. S. 
248, 76 L. Ed. 273, decided by the Supreme Courjt of 
the United States, January 4,1932, the Court stated: 


“ * • * i e g a i standards governing the! ac¬ 
tion of the Commission in determining the reason¬ 
ableness of rates are unaltered. In the discharge 
of its duty, a fair hearing is a fundamental require¬ 
ment. Interstate Commerce Commission! v. 


Louisville & Nashville Railroad Company, 1227 
U. S. 88, 91. In the instant proceeding, the hear¬ 
ing accorded related to conditions which had been 


i 

i 

i 


i 
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radically changed, and a hearing, suitably re¬ 
quested which would have permitted the presenta¬ 
tion of evidence relating to existing conditions, 
was denied. We think that this action was not 
within the permitted range of the Commission’s 
discretion, but was a denial of right. The order 
of the Commission which was thus made effective 
and the ensuing supplemental order cannot be 
sustained.” 

In Northern P. R. Co. v. Department of Public 
Works, 268 U. S. 39, 69 L. Ed. 836, Mr. Justice Bran- 
deis, in his opinion, stated: 

“An order based upon a finding made without 
evidence (Chicago Junction Case (Baltimore & 0. 
K. Co. v. United States), 264 U. S. 258, 263, 68 L. 
Ed. 667, 673, 44 Sup. Ct. Rep. 317), or upon a find¬ 
ing made upon evidence which clearly does not 
support it (Interstate Commerce Commission v. 
Union P. R. Co., 222 U. S. 541, 547, 56 L. Ed. 308, 
311, 32 Sup. Ct. Rep. 108), is an arbitrary act. 
against which courts afford relief. The error un¬ 
der discussion was of this character. It was a 
denial of due process.” * * * 

In Interstate Commerce Commission v. Louisville & 
N. R. R. Coi, 227 U. S. 93, 57 L. Ed. 434, the Court 

stated: 

“But the statute gave the right to a full hearing, 
and that conferred the privilege of introducing 
testimony and at the same time imposed the duty 
of deciding in accordance with the facts proved. A 
finding without evidence is arbitrary and baseless. 
And if the government’s contention is correct, it 
would mean that the Commission had the power 
possessed by no other officer, administrative body, 
or tribunal under our government. It would mean 
that, where rights depended upon facts, the Com- 
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mission could disregard all rules of evidence, and 
capriciously make findings by administrative Aat. 
Such authority, however, beneficently exercised in 
one case, could be injuriously exerted in another, 
is inconsistent with rational justice, and cotnes 
under the Constitution’s condemnation of all arbi¬ 
trary exercise of power. 

“In the comparatively few cases in which such 
questions have arisen, it has been distinctly recog¬ 
nized that administrative orders, quasi judicial in 
character, are void if a hearing was denied; if tjiat 
granted was inadequate or manifestly unfair' if 
the finding was contrary to the ‘indisputable char¬ 
acter of the evidence’ ” (citing cases). 

See also the following cases: 

Chicago, Milwaukee £ St. P. R. R. Co. v. Minnesota, 
134 U. S. 418, 33 L. Ed. 970; Louisville £ Nashville 
R. R. Co. v. Kentucky, 183 U. S. 503, 46 L. Ed. 298; 
Washington ex ret Oregon R. R. £ Nav. Co. v. Fair- 
child, 224 U. S. 510, 56 L. Ed. *863; United States v. 
New York Central Railroad Company, 263 U. S. 603, 
68 L. Ed. 470; Ohio Utilities Co. v. Public Utilities 
Com’rs, 267 U. S. 359, 69 L. Ed. 659; Interstate Com¬ 
merce Commission v. Baird, 194 U. S. 45, 48 L. Ed. 869; 
Baltimore £ 0. R . R. Co *. v. United States, 264 U. S. 
265, 68 L. Ed. 674; Spiller v. Atchison, T . £ S. F.\ R . 
Co., 253 U. S. 117, 64 L. Ed. 819. j 

It is evident from the foregoing that the Commis¬ 
sion, in the instant case, proceeded in an arbitrary 
manner and one not authorized by the provisions of |the 
Public Utilities Act by which its power is limited. Pat¬ 
rick v. Smith, supra. 

• i 

i 

i 
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V. 

ORDER NO. 919 OF THE PUBLIC UTILITIES 
COMMISSION AND THE PROCEEDINGS 
BEFORE THE COMMISSION LEADING TO 
THE MAKING THEREOF, AND THE DE¬ 
CREE OF THE COURT BELOW JULY 29TH, 
1932, APPROVING THE SAME, CONSTITUTE 
A DENIAL OF DUE PROCESS OF LAW AND 
A TAKING OF APPELLANT’S PROPERTY 
AND RIGHTS WITHOUT JUST COMPENSA¬ 
TION CONTRARY TO THE PROVISIONS OF 
THE FEDERAL CONSTITUTION. 

The discussion of propositions I, II, III and IV, it is 
respectfully submitted, leads to the conclusion that the 
attempt on the part of the Commission alone to alter 
or modify in any essential particulars, by Order No. 
919, its previous agreement incorporated in the Con¬ 
sent Decree is an arbitrary and illegal exercise of 
jurisdiction and power, which, if permitted, would de¬ 
prive appellant of its property without due process of 
law and result in a taking of appellant’s valuable 
property and rights without compensation contrary to 
the provisions of the Fifth Amendment to the 
Constitution. 

The Court is not here called upon to determine the 
power of the Commission to bind itself for all time in 
the future to a sliding scale or the power of the Com¬ 
mission to fix rates independently of such sliding scale. 
But to allow the Commission, of its own motion, to 
modify its agreement would destroy the essential ele¬ 
ment of mutuality upon which all contracts are based, 
and to allow the Commission, without presenting the 
facts to the Court, to modify the provisions of a con- 
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sent decree would be to give an administrative Ijody 
powers of revision over judicial acts which the Public 
Utilities Act never contemplated and which may | not 
be tolerated under our system of Government. 

It is well settled that any arbitrary exercise of power 
amounts not only to a denial of the equal protection of 
the law but also to a deprivation of property without 
due process of law. Stearns v. Minnesota, supra; 
Duluth, etc., R. R. v. St. Louis County, supra, the 
instant case falls squarely within the scope of these 
decisions. This point of constitutional law was ex- 
pressly raised by the Bill of Complaint and was argned 

j 

in the lower Court. 
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CONCLUSION. 

For the reasons stated in this brief and in the As¬ 
signment of Errors, we respectfully submit that the 
Decree of the lower Court (Rec. p. 54) should be re¬ 
versed, and that Order No. 919 of the Public Utilities 
Commission of the District of Columbia (Rec. p. 35), 
should be vacated and set aside as unlawful, inade¬ 
quate and unreasonable, and in violation of the appel¬ 
lant’s constitutional rights. 

Respectfully submitted, 

S. R. Bowen, 

Jno. S. Barbour, 
Attorneys for Appellant. 

John S. Flannery, 

Allen Van Wyck, 

Oliver B. Merrill, Jr. 

Of Counsel . 
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APPENDIX 


SLIDING SCALE ARRANGEMENT PROVIDED IN 


Consent Decree. December 31. 1924 (Rcc. p. 17). 
established “a sliding scale as a basis upon which rates should be made 
in the future." 


1. The Commission to determine fair value of property now used and 
useful as of January l. 1923. of $32,300,000 including Maryland 
property. 


o» 


2. On the Depreciation Reserve as of December 31, 1924. approximately 
$4,000,000 interest will be accrued on a 4 per cent basis and as an 
accretion to the reserve, lessening the amount of depreciation to be 
included as an expense of operation. Depreciation is to be based 
upon a modified straight line basis described in the method below: 


When the Depreciation Reserve is below 13% of the value of prop¬ 
erty indicated above, plus additions,; the following rate applies—2.3% 
of said value. 

When the Depreciation Reserve is 15% of the said value, but less 
than 16% of said value the following rate applies—2.1% of said value. 


When the Depreciation Reserve is 16% of the said value, but less 
than 17% of said value the following rate applies—1.9% of said value. 


When the Depreciation Reserve is 17% of the said value, but less 
than 18% of said value the following rate applies—1.7% of said value. 
When the Depreciation Reserve is 18% of the said value, but less 
than 19% of said value the following rate applies—1.5% of said value. 


When the Depreciation Reserve is 19% of the said value, but less 
than 20% of said value the following rate applies—1.3% of said value. 


4. 


Thereafter the accretions to the Depreciation Reserve shall be such 
as not to make the total of said reserve in excess of 20% of the value 
of property as stated above plus additions. 

Rates for 1925 to be based upon a return of 7J4% on the above 
named value, namely. $32,500,00, plus estimated cost of additions 
undepreciated and weighted, and shall be as shown on Schedule A 
nereto annexed. 

If the rates hereafter yield more than a 7}4% return on $32,500,000 
plus actual cost of future additions undepreciated but weighted during 
a period of any one year, one-half of said excess shall be used in a 
reduction of rates to be charged the public for electric service there¬ 
after, thereby providing a sliding scale of rates under provisions of 
paragraph IS of the Act creating the Public Utilities Commission, 
advantageous to the public and Company alike, that is to say, by way 
of example, if the return for any one year should amount to $100,000 
over and above 7*4% on the base ascertained as aforesaid then the 
rates for the succeeding year to be charged the public shall be auto¬ 
matically reduced by the filling of new rate schedules to absorb $50,000 
of such excess during such year. 


If the average return for any consecutive 5-year period falls below 
7J4% on the base ascertained as aforesaid, or if the average return 
for any consecutive 3-year period falls below 7% on the base ascer- 
taine^a^afore said, or if the average return for any consecutive 

ascertained as afore- 
promptly increase rates so as to yield 7J4% 
on the base ascertained as aforesaid. 


6. The impounded fund, with interest to December 31, 1924, less District 
of Columbia Franchise and Federal Income taxes is to be divided 
equally between consumers and the Company. Interest on that por¬ 
tion of the impounded fund which reverts to consumers to cease 
on December 31, 1924. Any income after January 1, 1925, on that 
portion of the impounded fund to be refunded to consumers shall be 
applied toward the cost of distribution of amounts due them. 

7. The Company to make refunds as promptly as possible or as the 
order of the Court may direct. 

8. Any amounts due to consumers which may be unclaimed at the end 
of a period to be prescribed by the Court shall be considered as 
income of the Company and prorated over a term of twenty years. 


1 . 


Order Xo. 919, June 8, 1931 (Rec. p. 36). 

That rates to be charged by the Potomac Electric Power Company 
shall be fixed in accordance with the sliding scale set forth herein 
below. 

In order to ascertain the rate of return during any twelve (12) 
month period, a rate base of the property of the Potomac Electric 
Power Company, used and useful in the public service, shall be 
used which shall be determined by taking the last value ascertained, 
prior to the beginning of said period, adding thereto the net additions 
and betterments up to the beginning of said period: and then adding 
thereto the net additions and betterments during said period, unde¬ 
preciated. but weighted. 

On the Depreciation Reserve, approximately $S,5S5,097.16. as of the 
31st of December, 1930, plus accretions thereto, interest will be accrued 
monthly at the rate of four per cent (4%) per year and treated as 
an accretion to the reserve, lessening the amount of depreciation to be 
included each month as an expense of operation. 

Depreciation is to be based upon a modified straight line basis 
described in the method below: 

When the Depreciation Reserve is below 15% the rate base for 
property indicated above, plus additions, the following rate applies— 
2.3% of said rate base. 

When the Depreciation Reserve is 15% of the said rate base, but less 
than 16% of said rate base, the following rate applies—2.1% of said 
rate base. 

When the Depreciation Reserve is 16% of the said rate base, but 
less than 17% of said rate base, the following rate applies—1.9% of 
said rate base. 


When the Depreciation Reserve is 18% of the said rate base, but 
less than 19% of said rate base, the following rate applies—1.5% of 
said rate base. 

When the Depreciation Reserve is 19% of the said rate base, but 
less than 20% of said rate base, the following rate applies—1.3% of 
said rate base. 

Thereafter the accretions of the Depreciation Reserve shall be 
such as not to make the total of said reserve in excess of 20% of the 
rate base for the property as stated above plus additions. 


4. If the rates hereafter yield more than 7% in any twelve-month 
period, on the rate base for that period, determined as aforesaid, 
the excess over and above the said 7% shall be used in a reduction 
of rates to be charged the public for electric service thereafter as 
follows: 

If the said excess shall be not more than 1% of the rate base, 
rates for the following twelve months, based upon the business done 
during the twelve months in which such excess occurred, shall be 
adjusted so that the gross receipts of the Company shall be reduced 
by one-half 04) of such excess: if the said excess shall be more 
than one per cent (1%) and not more than two per cent (2%) of the 
rate base determined, as aforesaid, theri in like manner three-fourths 
(34) of the said excess shall be used for the reduction of rates; if 
the said excess shall be greater than two per cent (2%) of the rate 
base, five-sixths (5/6) of the excess shall be used in like manner 
for the reduction of rates. 

5. If the average return for any consecutive five (5) year period falls 
below 6^4%, or if the average return for any consecutive three (3) 
year period falls below 6*4%, or if the average return for any con¬ 
secutive twelve (12) months’ period falls below 6^4%, ontherate 
base for the same period, the Commission shall promptly increSS^raWI 
in a manner similar to that prescribed above for a reduction of rates, 
so as to yield as nearly as may be 7% upon the rate base for the 
twelve ( 12 ) month period immediately preceding the date of the 
order effecting such changes in rates. 
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If the rates hereafter yield more than 7% :n a 
period, on the rau base i«>r that period, determined a' ... rc>a: 
the excess over a: d above the said 7' < siiaii be u>cd :: a reduc¬ 
tion of rates to be charged the public for <irlect T -:c >crv:cv : .-carter 
as follows: 

If the amount earned is above seven per cent (7 an 1 t ~ar 
eight per cent (S c d > <9 the rate base. rate>j :->r the :• d v. ::c twelve 
months based upon the business done during the twelve m. r.ti - ir. 
which such excess occurred >hall be adjusted! that ti.v cr " receipt' 
of the Company shall be reduced one-halt j ( : _> ■ of such cxces>: : 
the amount of return is in excess of eight ji»cr cent ^ and Ie> 
than nine per cent (9'< ). an additional amotmt of three-iourth> T 


of the said excess above eight per cent (S%1 >hall be used : r :: 
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reduction of rates: if the amount earned lis in excess oi nine per 
cent (9%) a further additional amount of j five-sixths (5 6> the 


excess above nine per cent (9%) shall be 
the reduction of rates. 


u:>ed in like manner for 
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